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INTRODUCTION TO JOINT APPENDIX 


The transcript and exhibits in this case contain dome 
duplications, and every effort has been made to eliminate 
them in printing the Joint Appendix. Footnotes and ctoss 
references are given whenever there appears to be I any 
possibility of confusion arising from such eliminations.! In 
addition, the following explanation is tendered the Cpurt 
in the interests of clarity. 

These cases were begun by separate complaints filed by 
each appellant. Separate answers were then filed, and 
although the cases were consolidated for trial, separate 
decisions were rendered. Since the pleadings and the deci¬ 
sions are identical in many respects, only those in one case, 
the Edwards’ case, have been printed in full. The papers 
in the Young case have been printed in part and cross refer¬ 
enced to the Edwards’ papers. 

At the trial, every effort was made to narrow the issues 
and avoid wasting time in identifying and proving | the 
authenticity of individual documents. The result wps a 
stipulation between counsel, printed infra, pp. 110-pL14, 
which was introduced into evidence as Plaintiffs’ Exhibit 1. 
The stipulation has various documents attached to it, |and 
some of these documents are also printed, infra, pp. 114- 
128a. 

The appellees relied in the court below upon an av^ard 
of a System Board of Adjustment. That award and j the 
proceedings which led up to it occupied the following posi¬ 
tions in the record in the court below: 

The award itself was attached as Exhibit A to the Ansjwer 
of the Appellee Air Line Pilots Association. It was £lso 
read into the record by counsel for Appellee Capital 
Airlines. 

The paper which instituted the proceedings before the 
Board was a letter addressed to the Board by the president 
of Appellee ALPA. This letter had attached to it a so- 
called “group grievance” which had been the initial plead¬ 
ing in certain grievance proceedings which preceded the 
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appeal to the Board. Also attached to the letter were the 
decisions of the hearing officers in such grievance proceed¬ 
ings, and certain intermediate notices of appeal. This let¬ 
ter, with its attachments, was attached to the stipulation 
described above and was admitted into evidence as a part 
of Plaintiffs ’ Exhibit 1. 

The record of the proceedings before the System Board 
consisted of the following: (1) stenographic transcript of 
the Board’s two hearings; (2) exhibits introduced into evi¬ 
dence at those hearings; and (3) testimony and exhibits 
in the earlier grievance proceedings, from the decision in 
which ALPA was appealing to the Board. The transcripts 
of the hearings and the various exhibits constituted a bulky 
pile of papers which were collectively marked at the trial 
as Plaintiffs’ Exhibit 2, and were introduced into evidence 
solely for the purpose of showing what occurred in the 
proceeding before the Board (infra, p. 66). 

In this Joint Appendix, the award of the Board, the let¬ 
ter which brought the case before the Board, and the 
pertinent portions of the stenographic transcripts of the 
proceedings before the Board and the grievance proceedings 
have been printed as Section V, infra, pp. 129-190. The 
chief exhibits in the proceedings before the Board were 
attached to the stipulation and -introduced into evidence 
as a part of Plaintiffs’ Exhibit 1. Those pertinent to this 
appeal are printed in the pages following the stipulation, 
infra, pp. 110-128a. 



I 

i 


I ! 

PLEADINGS, OPINION, FINDINGS AND CONCLU¬ 
SIONS, FINAL ORDERS, AND NOTICES OF APPEAL 

EDWARDS’ COMPLAINT j 

! 

_ 

| 

1 In the District Court op the United States fo£ the 

District of Columbia 


Civil Action No. 4096-47 

I 

RICHARD I. EDWARDS, 49 Forrester St., S. W., Wash¬ 
ington, D. C., Plaintiff, 

v. j 

PENNSYLVANIA-CENTRAL AIRLINES CORPORA- 
TION, a Delaware Corporation, Hotel Statler, Wasljung- 
ton, D. C.; AIR LINE PILOTS ASSOCIATION, National 
Press Building, Washington, D. C., Defendants. 


Filed October 8, 1947 

COMPLAINT FOR DECLARATORY JUDGMENT AND 

INJUNCTION 

i 

1. This is a complaint arising under the United States 
Army Reserve and Retired Personnel Service Law of 1940, 
50 U.S.C., App., section 401-405; under the Railway Labor 


/ 



2 


V 


Act, 48 Stat. 1185, 45 U.S.C. sections 151 et sec., and nnder 
the Constitution of the United States. This Court has juris¬ 
diction under 50 U.S.C., App., section 403(d); under sec¬ 
tions 24(1), 24(8), 264 and 274d of the Judicial Code (28 
U.S.C. §§41(1), 41(8), 378 and 400); under 28 U.S.C. 381; 
and under sections 11-301,11-305 and 11-306 of the District 
of Columbia Code, 1940. 

2. The amount in controversy exceeds the sum of three 
thousand dollars exclusive of interest and costs. 

2 3. Plaintiff is a resident of the District of Colum¬ 
bia. He is employed by defendant Pennsylvania- 

Central Airlines Corporation as a Captain (a position also 
termed First Pilot) in which capacity he flies and has full 
command over transport aircraft operated by said de¬ 
fendant in scheduled air transport service. 

4. Defendant Pennsylvania-Central Airlines Corporation 
is a corporation incorporated under the laws of Delaware. 
It is engaged in the scheduled air transportation of per¬ 
sons, property and mail between numerous points in the 
eastern part of the United States. Its headquarters and 
principal operating base are at the Washington National 
Airport. It does business in the District of Columbia and 
maintains offices in the Hotel Statler, 16th and K Streets, 
N. W., and the Willard Hotel, 15th and Pennsylvania 
Avenue, N. W. It is referred to in the remainder of this 
complaint as “defendant PC A”. 

5. The defendant Air Line Pilots Association is an 
unincorporated association of pilots employed by various 
corporations, including defendant PCA, which are engaged 
in scheduled air transportation throughout the world. It 
does business in the District of Columbia and maintains 
an office in the National Press Building, 14th and F Streets, 
N. W. It is referred to in the remainder of this complaint 
as * * defendant ALP A ’ \ 

6. On December 31, 1940, plaintiff was first employed by 

defendant PCA as a pilot. He was assigned to 

3 scheduled airline flying duty, working as a copilot. 
His number on the Pilots Seniority List posted by 
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defendant PCA on January 1,1941, was approximately 98; 
on the Seniority List of July 1, 1941, his number was 83 
in a total of 117. 

7. On or about October 27, 1941, plaintiff received a 
letter dated October 24, 1941, from the defendant PCA 
reading as follows: 

Due to the reduction of schedules effective on 
November 1, 1941, the net result of which makes it 
necessary to reduce approximately five of our present 
captains to first officer status, it is necessary to reduce 
our copilot personnel. Each captain reduced to copilot 
status displaces two first officers. Therefore it wi|l be 
necessary to release eight or ten first officers. This! will 
serve as notice to you that we will be unable to employ 
you as first officer after November 1,1941. 

In reliance upon such notice plaintiff considered himself 
to have been laid-off as stated in such notice and con¬ 
tinued so to consider the effect of such notice at all times 
thereafter and still so considers it. 

8. Pursuant to the foregoing notice, plaintiff ceased on 
November 1, 1941 to act as a pilot on regularly scheduled 
flights operated by the defendant PCA, but since, as stated 
in the notice, he was released because of a reduction in 
force, he continued in the employ of such defendant, subject 
to recall at any time. By virtue of his accrued annual 
leave, he was kept on a pay status by defendant PCA until 

November 10, 1941, the day he received orders to 
4 report for active duty in the United States Navy. 

9. During the entire course of his employment 
by defendant PCA, plaintiff held a reserve commission 
with the United States Navy. Pursuant to the aforesaid 
orders of November 10, 1941, he reported for active duty 
with the rank of Ensign on November 21, 1941. In! the 
interim between the time he ceased active flying forj de¬ 
fendant PCA and the time he reported to the Navy, plain¬ 
tiff was an employee of defendant PCA and was not!em¬ 
ployed by and did not work for any person other than 

defendant PCA. Plaintiff remained on active duty with 

/ 
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the United States Navy until October 31, 1945, when he 
was relieved from active duty, having attained the rank 
of Lieutenant Commander. 

10. On April 22, 1940, defendant PCA and defendant 
ALPA entered into a collective agreement covering all 
phases of the employment of pilots by defendant PCA. 
A copy of that agreement, together with certain amend¬ 
ments and supplemental agreements, are attached hereto 
as Exhibit A and are hereinafter sometimes referred to 
as the 4 4 collective agreement. ’ ’ 

The collective agreement was in effect until June 1, 1947, 
at which time the defendants entered into a new agree¬ 
ment which, however, contains most of the provisions of 
the collective agreement. A copy of the agreement of 
June 1, 1947 is attached hereto as Exhibit B. 

In negotiating such agreements and in all its 
5 actions thereunder, defendant ALPA purported to 
act as the exclusive representative of all the pilots 
of defendant PCA including both pilots who were* members 
of ALPA and pilots who were not. 

11. When released from active duty by the Navy, plain¬ 
tiff was qualified to perform the duties of copilot. On his 
application to defendant PCA within forty days after 
such release from active duty defendant PCA recognized 
and established December 31, 1940, as plaintiff’s seniority 
period date and restored him to a position as copilot as¬ 
signed to regularly scheduled airline flying beginning 
November 15, 1945. Plaintiff’s number on the Seniority 
List posted by defendant PCA on January 1, 1946, was 65 
in a total of 300. Plaintiff has continued in the employ of 
defendant PCA to the present time, having been advanced 
to Captain on March 2,1946. His place on defendant PCA’s 
Seniority List dated July 1, 1947, was 60 in a total of 
377. 

12. In the early part of 1946, and shortly after plaintiff 
became eligible for active membership in defendant ALPA 
under its rules, plaintiff duly applied for membership 
therein but defendant ALPA has ignored such application 
although plaintiff is and has been fully eligible for such 
membership. 



13. On September 16, 1946, a purported group seniority 
grievance was presented by defendant ALPA to defendant 
PCA acting solely in the interest of members of ALPA. 
Such purported grievance alleged that certain pilots, 

members of ALPA, had been given inadequate 

6 seniority by defendant PCA in that defendant ?CA 
had recognized plaintiff’s seniority from the date 

of his original employment instead of from the date of 
the return of plaintiff to defendant PCA’s service in 
November, 1945. Defendant ALPA prosecuted such 
grievance through a series of hearings before officer^ of 
defendant PCA. After each, defendant PCA’s position 
that plaintiff was properly placed on the Seniority JLrist 
was sustained. Thereafter defendant ALPA, submitted 
the dispute to the System Board of Adjustment, a per¬ 
manent body established by the collective agreement of 
April 22, 1940. 

Throughout this series of proceedings, defendant ALPA 
maintained that plaintiff was not a party thereto and had 
no right to be heard, and it even attempted to induce! de¬ 
fendant PCA to refrain from giving plaintiff notice of the 
initial hearing. Plaintiff was permitted to attend such 
proceedings with counsel and to inject arguments and make 
objections from time to time, but he was never treated as 
a party, his position was continually questioned and never 
clarified, and he was denied the opportunity of presenting 
his case in orderly fashion as a party. 

14. On September 29,1947, the System Board of Adjust¬ 
ment announced a purported award in which it attempted 

to reverse the series of decisions theretofore niade 

7 by officials of defendant PCA and stated that 
plaintiff’s seniority should be recognized by de¬ 
fendant PCA only from November 15, 1945. Such pur¬ 
ported award is to take effect on or before October 15, 
1947. Plaintiff is informed and believes that defendant 
PCA will, unless restrained by this court, take action in 
accordance with such award and solely because of sjuch 
award will reduce his place on defendant PCA’s seniority 
list of July 1, 1947, from 60 to 243 and reduce his status 
from that of Captain to Copilot, with attending reduction 
in pay and loss of rights and privileges. 
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15. Since some time prior to plaintiff’s lay-off by de¬ 
fendant PCA in October, 1941, and continuously to date, 
defendant ALPA has violated its trust obligation to plain¬ 
tiff as a member of the craft exclusively represented by 
defendant ALPA under Title II of the Railway Labor Act. 
Defendant ALPA has refused to accord full membership 
in such association to plaintiff, and has thereby refused to 
afford plaintiff representation in dealing with defendant 
PCA. On the contrary it has continuously exerted its in¬ 
fluence with and pressure upon defendant PCA to prejudice 
the rights of plaintiff and has sought thereby to favor its 
own members and to advance the private interests of its 

own members in contradistinction to the plaintiff’s 

8 interest. This has been reflected in a consistent 
course of action disclosed in conferences with rep¬ 
resentatives of the defendant PCA prior to plaintiff’s 
aforesaid lay-off in which it sought to induce such defendant 
to discharge plaintiff or to lay him off out of his turn, as 
determined by his seniority; in its pursuit of the aforesaid 
purported grievance proceedings; in the action and efforts 
of its members on the aforesaid Adjustment Board; and, 
as plaintiff believes, in other conferences with defendant 
PCA, and otherwise. 

16. The purported award of the System Board of 
Adjustment is a nullity in that: 

a. Such Board was not and is not a fair and impartial 
tribunal for the determination of plaintiff’s seniority 
rights. Two of its members are active members of de¬ 
fendant ALPA, and each took an active part in the prosecu¬ 
tion of the purported grievance in its preliminary stages 
and before it was submitted to them for decision. Each 
therefore acted in the capacity both of prosecutor and of 
judge, and, as plaintiff believes, both prejudged the case 
before hearing evidence as members of the Board. The 
other two members of the Board, though purporting to 
act as representatives of the Company, are also members 
of the ALPA, although presently inactive. The collective 
agreement, properly interpreted, and Title II of 

9 the Railway Labor Act do not provide for the 

, rendition of such an award by such a tribunal, and 

if they do, they deprive plaintiff of his property without 




7 


due process of law in violation of the Fifth Amendment of 
the Constitution of the United States. 

b. Plaintiff was not given a full and fair hearing before 
such Board in that he was refused the rights of a party 
thereto, was refused copies of exhibits, was not given 
adequate notice of contentions to be made against Him, 
and was denied an opportunity fully to present the evidence 
as to such contentions. The aforesaid collective agree¬ 
ment, properly interpreted, and Title II of the Bailway 
Labor Act, guarantee him a full and fair hearing an4 if 
they do not, they deprive plaintiff of his property without 
due process of law in violation of the Fifth Amendment 
to the Constitution of the United States. 

c. Such purported award was influenced and procured 
by defendant ALP A in violation of its trust obligations to 
plaintiff. Neither the aforesaid collective agreement, 
properly interpreted, nor Title II of the Bailway Labor 
Act, permits effective awards so influenced and procured 
and if they do, they deprive plaintiff of his property with¬ 
out due process of law in violation of the Fifth Amendment 

to the Constitution of the United States. 

10 d. No dispute of which the Board has jurisdiction 
under Title II of the Bailway Labor Act was eyer 
submitted to it. As properly interpreted, such Act perniiits 
the submission of a seniority dispute to such Board i^ at 
all only by the individual employees concerned and, in any 
case, not by defendant ALPA in violation of its relation¬ 
ship of trust to plaintiff. 

e. No dispute of which the Board has jurisdiction under 
the collective agreement was ever submitted to it. Uncler 
that agreement, plaintiff’s seniority could be challenged 
if at all only by individual pilots, and the Board can pot 
entertain or decide the general grievance filed by defendant 
ALPA. 

f. The purported award is contrary to and without 
support in the evidence before the Board. The award was 
based solely on a finding that defendant PCA discharged 
plaintiff and permanently severed him from his employ¬ 
ment on November 1,1941, whereas the fact that defendant 
PCA notified plaintiff that he had merely been laid off 


i 
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because of a reduction in schedules, as alleged in para¬ 
graph 7 hereof, is undisputed in the evidence. 

11 17. The threatened action of defendant PCA would 
be a breach of duty to plaintiff as follows: 

a. It would deny to him seniority dating from the time 
of his original employment by defendant PCA, as guaran¬ 
teed to him by the Army Reserve and Retired Personnel 
Service Law of 1940. 

b. It would deny to him seniority dating from the time of 
his original employment by defendant PCA, as guaranteed 
to him by the collective agreement of April 22, 1940. 

c. It would give effect to the purported award of the 
aforesaid Board which award is a nullity as heretofore 
alleged. 

d. It would implement the violation of defendant ALPA’s 
trust obligation to plaintiff as heretofore alleged. 

18. Unless the court enters a preliminary injunction and 
a permanent injunction preventing defendant PCA from 
depriving plaintiff of his present position on its seniority 
list, plaintiff will suffer immediate and irreparable loss, 
injury and damage as follows: 

a. Plaintiff will be forced to serve as copilot instead of as 
Captain for the defendant PCA. A Captain of a multi- 
engine aircraft engaged in scheduled operations for one 
of the country’s foremost airlines, such as defendant PCA, 
is at the top of his profession. He has complete 

12 responsibility not only for his aircraft but for the 
safety and well being of passengers, the United States 

mail and cargo. A great prestige attaches to his position. 
A copilot on the other hand occupies a subordinate position 
and ordinarily is little more than an apprentice. By demo¬ 
tion to copilot, plaintiff will lose the prestige and the various 
intangibles connected with a Captain’s position and will be 
forced into a position virtually at the bottom of his pro¬ 
fession, adversely affecting his opportunities for future 
employment and advancement therein. Further, as a copilot 
instead of Captain, he will cease to have command of the 
planes in which he flies and his safety will be dependent 
upon the judgment of other pilots, including pilots junior 
to him in training and experience. 
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b. As copilot, plaintiff would be subject to the discipline 
and direct orders of Captains now junior to Mm on the 
seniority list, many of whom have evinced an open hostility 
to him as a result of the so-called grievance proceedings 
previously described. Those pilots would have the right 
and duty under defendant PCA’s operating regulations 
to make reports to defendant PC A on plaintiff’s efficiency 
as a copilot. Such efficiency reports are exceedingly compre¬ 
hensive and complex in nature and permit a Captain 

13 to rate a copilot on many matters involving the 
purely personal judgment of the rating officer. By 

means of such efficiency reports, hostile Captains could 
quickly and permanently damage plaintiff’s reputation and 
standing in Ms profession. 

c. If a permanent injunction is not entered plaintiff will 
lose the difference between Ms pay as copilot and the amount 
he would earn as Captain, a sum which amounts to at lehst 
$5,000 a year. 

d. If a temporary injunction is not entered, plaintiff will 
be deprived of the opportunity of earning flying pay, Mght- 
flying pay, and mileage pay, during the course of these pro¬ 
ceedings. Such pay amounts to about $500.00 per mohth, 
and under the collective agreement can be earned only by 
Captains and not by copilots. It is determined in accord¬ 
ance with a formula contained in the collective agreement, 
and depends upon each Captain’s actual flying time each 
month, the amount of such flying done at night, the speed 
of the aircraft flown, and the distance flown. If plaintiff 
were forced to serve as copilot during tMs proceeding, he 
might, if ultimately successful, have some claim for dam¬ 
ages against the defendants, but because of the aforesaid 
variables affecting Captains’ compensation, it would be 
impossible to measure such damages in a way to make him 
whole. 

e. Plaintiff will lose the right to fly routes and schedules 
of his own choosing wMch he has secured by bidding for 

such routes and schedules in accordance with his 

14 present position of seniority. Under the collective 
agreement seniority determines the order in which 

pilots enjoy the right to choose routes and schedules to [be 
flown. With loss of seniority as threatened plaintiff may 
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be forced to change his residence and his base of operations 
with great frequency. He also will be forced to fly schedules 
at inconvenient hours and will be assigned rest periods and 
time-off duty during the least desirable periods. 

f. As a copilot, plaintiff will not have an opportunity to 
practice and so maintain his professional skill as a Cap¬ 
tain. If he were to serve as copilot for several months as 
this suit progresses, he would be forced, even if successful, 
to undergo flight test and examinations by the defendant 
PCA into his ability to fly both twin and four engine 
planes as a Captain over the defendant PCA’s routes, and 
he might be forced to attend a flying school maintained by 
the defendant PCA. Some of the Captains, junior to plain¬ 
tiff on defendant PCA’s seniority list, may be instructors 
or check pilots at that flying school and since many such 
Captains have shown open hostility to the plaintiff as a 
result of the so-called grievance proceedings described 
above, it is unlikely that the plaintiff could receive fair 
tests or examinations of his professional skill at such 
school. 

19. The plaintiff is without remedy for the aforesaid 
injury, loss and damage except as sought herein. 

15 It is obvious that the collective agreement provides 
him with no remedy since at the most, however inter¬ 
preted, he would be forced to resort to the so-called griev¬ 
ance proceedings thereunder with loss of seniority and 
attendant rights in the meantime, culminating in a pro¬ 
ceeding before a prejudiced Board of Adjustment, and 
encountering at every stage the vigorous opposition of 
defendant ALP A, plaintiff’s own trustee and exclusive 
representative. 

20. The preservation of the status quo pending final 
judgment in these proceedings is to the advantage of 
defendant PCA and to all pilots junior to plaintiff on the 
seniority list. The demotion of plaintiff to copilot would 
cause immediate changes in the base of operations and 
residence of many of such junior pilots. If at the end of 
this proceeding plaintiff were reinstated, such junior pilots 
would have to be reshifted, and complicated adjustments 
in compensation would have to be made, with great dam¬ 
age and inconvenience to all affected by this cause. 
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Wherefore, plaintiff prays: 

1. That the Court enter a preliminary injunction enjoin¬ 
ing defendant PC A, its agents, employees, attorneys, and 
all other persons acting in concert or in participation With 
it, from interfering or continuing to interfere, in any ^vay, 

during the pendency of these proceedings, with pjain- 
16 tiff’s employment by defendant PCA as a Captain 
* assigned to scheduled air line flying duty or with his 
full enjoyment of all rights and privileges customarily 
accorded such position, for any reason arising out of a 
reduction in plaintiff’s seniority as established on his reem¬ 
ployment by defendant PCA in November 1945 and recog¬ 
nized in the Pilots Seniority List of July 1, 1947 to entitle 
him, as of this date, to place number 60. 

2. That upon final hearing plaintiff’s right to reemplloy- 
ment by defendant PCA on November 15, 1945, With 
seniority dating from December 31, 1940, be declared, and 
that defendant PCA, its agents, employees, attorneys, and 
all other persons in active concert or participation ^vith 
it, be permanently enjoined and restrained from failing 
or refusing to grant plaintiff status and pay commensurate 
with his seniority, as declared, for the duration of his 
employment with defendant PCA. 

3. And for such other relief as the Court may deem njeet. 

_ i 

(s.) Howard C. Westwood, 

(s.) Edwin McElwain, 

(s.) Amy Ruth Mahin, 

Attorneys for Plaintiff. 

Howard C. Westwood, 

Edwin McElwain, 

Amy Ruth Mahin, 

Covington, Burling, Rublee, 

Acheson & Shorb 
Union Trust Building, 

Washington, D. C. 

Attorneys for Plaintiff. j 

• •••••• 





12 


18 Exhibit A 

Filed Oct. 8, 1947, Harry M. Hull, Clerk 

• •••••• 

19 Pennsylvania-Central Airlines Corporation 

Agreement between Pennsylvania-Central Airlines Corpor¬ 
ation and The Air Line Pilots in the Service of the 
Pennsylvania-Central Airlines Corporation as Repre¬ 
sented by The Air Line Pilots Association International 
Governing Rates of Compensation, Hours of Work, Work¬ 
ing Conditions, and a Procedure for the Orderly Settle¬ 
ment of Any Disputes. 

Effective April 22, 1940 

• •••••» 

20 This agreement made and entered into in accord- 
' ance with the provisions of Title II of the Railway 

Labor Act by and between the Pennsylvania-Central Airlines 
Corporation, hereinafter referred to as the “Company,*’ 
and the Air Line Pilots in the service of the Pennsylvania- 
Central Airlines Corporation, as represented by the Air 
Line Pilots Association, International, hereinafter referred 
to as the “Association,” witnesseth: 

It is hereby mutually agreed: 

Recognition 

Section 1. The Air Line Pilots Association, Interna¬ 
tional, has furnished to the Company evidence that a major¬ 
ity of the air line pilots employed by the Company have 
designated the Association to represent them and in their 
behalf negotiate and conclude an agreement with the Com¬ 
pany as to hours of labor, wages, and other employment 
conditions in accordance with the provisions of the Railway 
Labor Act, as amended. 
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i. 


Definitions 

Sec. 2. As nsed in this agreement: 

(a) “Pilot” shall include and mean first pilot, reserve 
pilot, and copilots as defined herein. j 

(b) “First Pilot” shall mean an employee whoj is 
21 responsible for the manipulation of, or who manipu¬ 
lates, the flight controls of an aircraft while under 
way, including take-off and landing of such aircraft, apd 
who is properly qualified to serve as, and holds currently 
effective airman’s certificates authorizing him to serve ps, 
such pilot. 

I 

(c) “Reserve Pilot” shall mean a copilot who has been 
checked out and designated by the Company as a reserve 
pilot, and who may serve as a first pilot and who is property 
qualified to serve as, and holds currently effective airman’s 
certificates authorizing him to serve as, such first pilot 
who is not assigned to a regular run as a first pilot. 

(d) “Copilot” shall mean an employee any part of whose 
duty is to assist or relieve the first pilot in the manipulation 
of the flight controls of an aircraft while under way, includ¬ 
ing take-off and landing of such aircraft, and who is prop¬ 
erly qualified to serve as, and holds currently effective 
airman’s certificates authorizing him to serve as, such 
copilot. 

(e) The Company may, for its own purposes, designate 
first pilots and reserve pilots, serving as first pilots as 
“Captains” and copilots as “First Officers.” 

(f) The term “Pilot Division,” as used herein, shall 
mean that portion of a route or alternate thereof over 
which a pilot is regularly scheduled, except as otherwise 
provided herein. 

(g) The term “Day Flying” shall include all flyipg 
between the hours of 6:00 a.m. and 6:00 p.m., standard 
time, and the term “Night Flying” shall include all flying 
between the hours of 6:00 p.m. and 6:00 a.m., standard 
time. In all cases the time of departure used herein shall 
be the time of actual departure of the airplane. When 

2<7 , I 
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changes in regional time occnr in flight the regional time 
at the station of last departure shall be used in computing 
the day and night flying time for that leg of the trip. 

(h) The word “Month,” as used herein, shall mean the 
period from the first day of, to and including the last day 
of, each month of the year. 

• •••••• 

27 Seniority General 

Sec. 18. (a) Seniority of a pilot shall be based upon 
the length of service as a regularly scheduled air line pilot 
in the employ of the Company or its predecessor airline 
Companies whose operations have been taken over by the 
Company. Seniority grievance cases which are now pend¬ 
ing or may become pending when a master seniority list is 
posted as provided herein, shall be decided by the Seniority 
Adjustment Board established in this agreement, the deci¬ 
sion of which shall be final and binding on all parties hereto. 

(b) Seniority shall govern all pilots in case of promo¬ 
tion and demotion, their choice of vacancies, filling of vacan¬ 
cies, their assignment or reassignment due to expansion 
or reduction in schedules, their retention in case of reduc¬ 
tion in force, their reemployment after release due to reduc¬ 
tion in force provided that the pilot’s qualifications are 
sufficient for the operation to which he is to be assigned. 
In the event that a pilot is considered by the Company not 
to be sufficiently qualified, the Company shall immediately 
furnish such pilot written reasons therefor. 

(c) Seniority as a pilot shall begin to accrue on the date 
of assignment to air line flying duty as a pilot, and shall 
continue to accrue throughout the period of such duty except 
as otherwise provided in this agreement. 

Pilots System Seniority List 

Sec. 19. (a) Within fifteen days after the signing of this 
agreement there shall be established a Seniority Adjust¬ 
ment in the following manner: 

28 The Board shall be made up of four members: 

Two members designated by the Company, represent¬ 
ing the Company, and two members elected by the pilots 
representing the pilots. 



15 

i 

(b) Within fifteen days after the signing of this agree¬ 
ment, the Company shall post on its bulletin board at | all 
stations where pilots are based, seniority lists containing 
the names of all pilots entitled to seniority under the provi¬ 
sions of the agreement. 

(c) Each pilot shall be permitted a period of fifteen dkys 
after the posting of such list in which to protest in writing 
to the Seniority Adjustment Board any omission or incor¬ 
rect posting affecting his seniority. 

(d) With respect to any pilot who does not so file a pro¬ 
test within such fifteen days, the posting shall be 
as correct. 

i 

(e) The Seniority Adjustment Board is charged \^ith 
the responsibilities of hearing and deciding all such protests 
and the breaking of any deadlock that may arise out of any 
seniority protest submitted to it for adjustment and shall 
reach a final decision in all cases submitted to it within 
ninety days after its establishment. Such decision shall in 
each case be in writing, and shall be final and binding upon 
the Company, upon the pilot making the protest, and upon 
all other pilots affected thereby. 

(f) The Seniority Adjustment Board at the conclusion of 
such ninety-day period shall establish a pilots System Sen¬ 
iority List which shall be final and binding upon the Com¬ 
pany and upon the pilots. Thereupon, the Seniority Adjust¬ 
ment Board shall be dissolved. 

(g) Thereafter, on January 1 and July 1 of each year, 
the Company shall bring up to date and post a revised‘ ‘Pilot 
System Seniority List,” which shall contain, in their proper 
order, the names of all pilots then entitled to seniority. 
Pilots shall have sixty days in which to protest to their 
Company any omission or incorrect posting, affecting their 
seniority, in any such revised list; but such protest shlall 

be strictly confined to errors or changes occurring 
29 subsequent to the posting and effective date of the 
“Pilots System Seniority List” provided for in para¬ 
graph (f) of this section. 

(h) The longevity of any pilot for base pay purposes, 
shall be in accordance with Ms seniority as established under 


regarded 
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this agreement, except as otherwise provided for in section 
24. 

(i) Any pilot once having established a period date here¬ 
under shall not lose that date except as provided in this 
agreement. 

Period of Probation 

Sec. 20. Copilots may be on probation for a period not 
to exceed the first twelve months of their service as a copilot 
with the Company. Such probationary period shall not be 
deemed to be ended by promotion to first or reserve pilot; 
but a copilot so promoted before he has served twelve 
months as copilot shall, if later demoted, be still on proba¬ 
tion as copilot as defined in this section until a total of twelve 
months’ service as pilot are completed. 

Leaves of Absence 

Sec. 21. (a) When the requirements of the service will 
permit, a pilot may be granted a leave of absence for a 
period not in excess of 90 days. When such leaves are 
granted, the pilot shall retain and shall continue to accrue 
seniority during such 90-day period, provided that during 
such period the pilot maintains the certificates required for 
his status. Such leave or leaves may be extended for addi¬ 
tional periods of not to exceed 90 days for each such leave 
when approved in writing by the Company, but during such 
extended leaves other than the first leave of the maximum 
of 90 days seniority shall not continue to accrue. If during 
the first leave of not to exceed 90 days the pilot shall permit 
the certificates required for his status to lapse, his seniority 
shall accrue only to the date of such lapse'. A pilot return¬ 
ing from an authorized leave or extension thereof when such 
leave does not exceed a period of eight consecutive months, 
shall be permitted to exercise his accrued seniority on the 
division or at the base to which he had previously been 
assigned. When such leave exceeds eight consecu- 
30 tive months, he shall exercise his seniority only to 
displace the lowest ranking pilot in his status in 
the System. 
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(b) When leaves are granted on acconnt of occupational 
sickness or injury, a pilot shall retain and continue to accrue 
his seniority irrespective of whether or not he is able to 
maintain the certificates required for his status, until he 
is able to return to duty or is found to be unfit for such duty 
except that in no case shall leave for sickness or injury 
exceed a total continuous period of three years. 

(c) Any dispute arising hereunder concerning the physi¬ 
cal fitness of the pilot concerned shall be settled in accord¬ 
ance with section 30. 

(d) A pilot returning from leave occasioned by sickness 
or injury shall be permitted to resume his status ok the 
division or at the base to which he had previously been 
assigned. 

(c) [sic] A pilot on leave shall not, without prior written 
permission of the Company, engage in aviation employment 
and in no case shall engage in employment which may bring 
discredit upon the Company. 

(f) (Added by Amendment of December 9, 1940, infra, 
p. 29.) 

• • • • • • • 

31 Loss of Seniority 

j 

Sec. 23. Any pilot whose services with the Company 

32 are permanently severed shall forfeit his seniority- 
rights. 

Seniority Promotions 

Sec. 24. (a) When a copilot has finished his probationary 
period as outlined in section 20, the Company may give 
him an opportunity to qualify as Reserve or First [Pilot 
at any time, provided that all such copilots be given such 
opportunity in order of their seniority prior to their tegu¬ 
lar turn for promotion to Reserve or First Pilot, subject 
to the provisions of section 18. 

(b) When a copilot fails to qualify for promotion as 
first pilot in his proper turn, according to seniority, he 
shall be given 60 days from the date of the original check, 
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in which to qualify, such additional checks to he given at 
not less than 15-day intervals, unless by mutual agreement. 
However, in any event, he shall not be allowed more than 
sixty days or two additional opportunities to qualify in his 
regular turn without sacrificing his position on the Seniority 
List. If he fails to qualify within the sixty days, his case 
may he handled as the circumstances indicate to the Com¬ 
pany, subject to section 29. In any event he shall receive 
from the Company a written statement of his current and 
future status with the Company. 

(c) The Company shall endeavor by thorough training 
to keep at least one or more senior copilots qualified as 
first pilots at all times according to its established stand¬ 
ards ; and so far as consistent with operating requirements, 
the extra or reserve flying duty shall be assigned to or 
divided among those of such senior copilots who have most 
seniority; provided, however, that when the Company con¬ 
templates the inauguration of new or additional schedules 
then for a period of 30 days in advance of such new or addi¬ 
tional schedules, that number of first pilots to be required 
for such schedule shall divide the extra flying. 

(d) When a pilot serves as a copilot and as a reserve 
pilot acting as a first pilot, in any one month, the part of 
such month for the purpose of establishing longevity for 
base pay purposes of reserve pilots acting as first pilots 

shall be pro-rated on the basis of percentage of total 
33 hours flown during any one month as a reserve pilot, 

and all months during which a reserve pilot flies only 
as a first pilot shall be credited to his longevity for base 
pay purposes. 

Seniority Classification of Runs 

Sec. 25. Runs shall be classed as permanent or tempor¬ 
ary. A permanent run shall be considered any run which 
has been in regular operation for nine consecutive months. 
A run bulletined as a temporary run which may later become 
permanent, shall not be rebulletined until a vacancy exists 
on the run. 
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New Buns and Vacancies 

• 

Sec. 26. (a) All pilot vacancies shall be bulletilled at' 
all stations where pilots are based, as far in advance as is 
practicable. Sncb bulletin shall state whether the vacancy 
is for a run expected to be permanent or temporary, the 
number of positions to be filled, the base station and pilot 
division and a reasonable deadline date after which bids 
will not be considered; however, when possible, such date 
shall not be less than ten days after the bulletining of such 
vacancies. 

I | 

(b) The senior pilot bidding for any vacancy shall be 
assigned the vacancy, subject to section 18. If no pilot bids 
for such vacancy, the vacancy shall be filled by se 
subject to sections 18 and 24. 

(c) A pilot who bids and is assigned to a temporary run, 
may, upon discontinuance of such temporary run, exercise 
his seniority without reverting to the next lower status, 
only to displace the lowest ranking pilot in the system and 
at his own expense. 

(d) If a reserve pilot or copilot shall, within the first six 
months of assignment, as a result of bidding, fail to perform 
satisfactorily the duties required on the run, he shall be 
replaced by the next senior bidder, subject to section 18, 
available of the bidders, on the bulletin on which he obtained 
the run and he shall, at his own expense, fill the vacancy 
made available by such other bidder. 

Demotion and Beduction of Personnel 

Sec. 27. (a) A pilot who is released from the service 
34 of the Company due to reduction in force and who 
is subsequently reemployed shall retain his seniority 
to the time of release but shall not continue to accrue senior¬ 
ity after release unless and until he is reemployed, j Such 
pilot, if he keeps the Company advised of his address, will 
be reemployed in the order of his seniority, provided the 
Company finds his flying ability and physical conditio^ still 
meet the required standards. The right of preference in re¬ 
employment shall expire at the end of one year from the date 
of release. 

i ■ 

i 

i 
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(b) A pilot who has been released dne to reduction of 
force shall file bis address with the Company and shall 
thereafter promptly advise the Company of any change 
in address and shall renew his statement of address, whether 
changed or not, each ninety days. 

(c) A pilot shall not be entitled to preference in reemploy¬ 
ment if he does not comply with the foregoing requirement 
or if he does not return to the service of the Company within 
two weeks after notice to do so, sent by registered mail or 
telegram to the last address filed with the Company. 

Investigations and Discipline 

Sec. 28. 

A. Hearing 

1. A pilot shall not be disciplined or dismissed from the 
Company without notification in writing from the Company 
as to any such action and such pilot shall not be disciplined 
or dismissed without an investigation and hearing provided 
that the pilot makes written request for an investigation 
and hearing within twelve days after receiving such writ¬ 
ten notification. Nothing herein shall extend the right of 
investigation and hearing to a copilot on probationary 
status. 

2. Such written request for an investigation and hearing 
shall be addressed to the pilots immediate superior on the 
division on which the pilot is based, with copy thereof to 
the operations manager of the Company. 

3. Prior to such investigation and hearing, such pilot 

shall be notified in writing by the Company of the 
35 precise charge or charges against him. He may 
however, be held out of service by the Company pend¬ 
ing such investigation and hearing and appeals therefrom. 
He shall be given the necessary time, not exceeding twelve 
days, in which to secure the presence of witnesses and shall 
have the right to be represented by an employee of the Com¬ 
pany of his choice or by his other duly accredited repre¬ 
sentative or representatives. 

4. Such investigation and hearing shall be held by an 
official of the Company, designated by the Company for 
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that purpose, and shall be held within twelve days after 
the receipt of the pilot’s written request therefor. 

5. Within twelve days after the close of such investiga¬ 
tion and hearing, the Company shall announce its decision 
in writing and shall furnish the pilot, or his duly accredited 
representative, a copy thereof. 


B. First Appeal 

1. When a copy of such decision has been received by |the 
pilot or his duly accredited representative or representa¬ 
tives and such pilot is dissatisfied with the Company’s 
decision, he shall have the right of appeal to the operations 
manager, provided such appeal request is filed by the pilot 
in writing with the operations manager within twelve dkys 
from the date of the pilot’s receipt of the decision of [the 
first hearing. Such appeal hearing shall be held within 
twelve days after the receipt of the pilot’s written request 
therefor by the operations manager. 

2. Within twelve days after the close of such investigation 
and hearing the operations manager shall announce his 
decision in writing and shall furnish the pilot, or his duly 
accredited representative or representatives, with a copy 
thereof. 


C. Second Appeal. 

1. When a copy of such decision has been received by the 
pilot or his duly accredited representative or representa¬ 
tives and such pilot is dissatisfied with the Company’s 
decision, he shall have the right to appeal to the chief oper¬ 
ating officer of the Company, provided such appeal 

36 request is filed by the pilot in writing with the chief 
operating officer within twelve days from the date 
of the pilot’s receipt of the decision of the appeal hearing 
by the operations manager. Such appeal hearing shall j be 
held within twelve days after the receipt of the pilot’s 
written request therefor by the chief operating officer of 
the Company. 

2. Within twelve days after the close of such investiga¬ 
tion and hearing the chief operating officer shall announce 


l 
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his decision in writing and shall furnish the pilot, or his 
duly accredited representative or representatives, with a 
copy thereof. 

D. General. 

1. Any decision made by the Company under the provi¬ 
sions of this section shall be final and binding unless ap¬ 
pealed by the pilot affected within the time limit prescribed 
herein for such appeals. 

2. If as a result of any hearing or appeal therefrom as 
provided herein, a pilot is exonerated he shall, if he is held 
out of service, be reinstated without loss of seniority and 
shall be paid for such time lost in an amount which he would 
have ordinarily earned had he been continued in service 
during such period. 

3. If, as a result of any hearing or appeal therefrom as 
provided herein, the pilot shall he exonerated, the personnel 
record shall be cleared of the charges. 

4. When it is mutually agreed that a stenographic report 
is to be taken of the investigation and hearing in whole or 
in part, the cost will be borne equally by both parties to the 
dispute. In the event it is not mutually agreed that a steno¬ 
graphic report of the proceedings shall be taken, any written 
record available taken of such investigation and hearing 
made by either of the parties to the dispute shall be fur¬ 
nished to the other party to the dispute upon request, .pro¬ 
vided that the cost of such written record so requested shall 
be borne equally by both parties to the dispute. 

5. If, after the appeal provisions hereinbefore provided 
have been complied with, further appeal by the pilot, if 
made, shall be to the “Pennsylvania-Central Airlines Pilots 

System Board of Adjustment” as provided for in the 
37 “Agreement between Pennsylvania-Central Airlines 
Corporation, and the Air Line Pilots in the service 
of Pennsylvania-Central Airlines Corporation, as repre¬ 
sented by the Air Line Pilots Association, International, 
covering the establishment and maintenance of a System 
Board of Adjustment,” dated April 22,1940, provided such 
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appeal is made within 30 days from the date of receipt by 
the pilot, or his dnly accredited representative or repre¬ 
sentatives, of the decision of the chief operating officer. All 
submissions to the System Board of Adjustment shall be 
made in conformity with paragraph (h) of the Adjustment 
Board Agreement. 

Sec. 29. (a) Any pilot or group of pilots hereunder who 
have a grievance concerning any action of the Company 
affecting them shall be entitled to have such grievance han¬ 
dled in accordance with the procedure established in section 
28 hereof for investigating and hearing cases of discipline 
and dismissal. 

(b) The cost of having any witness or representative at¬ 
tending any hearing under the operation of this sectiob or 
section 28 shall be borne by the party by whom such witness 
or representative is produced, except that representatives 
and witnesses who are employees of the Company shall be 
granted necessary leave of absence by the Company during 
the performance of their duties as such, and if the duration 
of such leave or leaves can be arranged subject to the Con¬ 
venience of the service so that no flying time will be lost, the 
copilots shall receive their full salary during such leave 
or leaves and the first pilots their regular base pay. When 
such leave or leaves result in loss of flying time that could 
not otherwise be made up by exchanging trips and schedul¬ 
ing adjustments, the pay allowed for such periods, if ^ny, 
shall be at the discretion of the Company. Subject to space 
being available, witnesses and representatives who are em¬ 
ployees of the Company shall receive free transportation 
over the lines of the Company from the point of duty to 
the point of hearing and return, to the extent permitted by 
law. 

i 

i • • • i i 

41 Agreement Between Pennsylvania-Central Airlijnes 
Corporation and the Air Line Pilots in the Service 
of the Pennsylvania-Central Airlines Corporation, as 
Represented by Air Line Pilots Association, Interna¬ 
tional, Covering the Establishment and Maintenance of 
a System Board of Adjustment. 
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It Is Mutually Agreed That: 

(a) 1. The term “Company,” as used herein, shall be 
construed to mean Pennsylvania-Central Airlines 
Corporation. 

2. The term 1 * Association/’ as used herein, shall be 
construed to mean Air Line Pilots Association, Inter¬ 
national. 

3. The term *‘Pilots Agreement,” as used herein, 
shall be construed to mean “Agreement between 
Pennsylvania-Central Airlines Corporation and the 
Air Line Pilots in the service of Pennsylvania-Central 
Airlines Corporation, as represented by Air Line Pilots 
Association, International, dated April 22,1940, or any 
extension or renewal of that agreement. 

(b) In compliance with section 204, Title II, of the Rail¬ 
way Labor Act, as amended, there is hereby established 
a system board of adjusting and deciding disputes which 
may arise under the terms of the Pilots Agreement and 
which are properly submitted to it, which board shall be 
known as “Pennsylvania-Central Airlines Pilots System 
Board of Adjustment,” hereinafter referred to as “Board.” 

(c) The Board shall consist of four (4) members, two 
(2) of whom shall be selected and appointed by the Associ¬ 
ation and two (2) by the Company, and such appointees 
shall be known as “Adjustment Board Members.” When, 
however, in the judgment of the President of the Company 
a question of the competency of a pilot is involved in any 
case referred to the “Adjustment Board,” he shall sit in 
place of one of the regularly designated Company members 
of the Board during the hearing and determination of such 
case. 

42 (d) The four members shall serve for one year 

from the date of their appointment or until their suc¬ 
cessors have been duly appointed. Vacancies in the mem¬ 
bership of the Board shall be filled in the same manner as 
is provided herein for the selection and appointment of the 
original members of the Board. 





25 


(e) The Board shall have jurisdiction over disputes (be¬ 
tween any employee covered by the Pilots Agreement and 
the Company growing out of grievances or out of interpre¬ 
tation or application of any of the terms of the PUots 
Agreement. The jurisdiction of the Board shall not extend 
to proposed changes in hours of employment, rates of com¬ 
pensation or working conditions covered by existing agree¬ 
ments between the parties hereto. 

(f) The Board shall consider any dispute properly sub¬ 
mitted to it by the President of the Association or by pie 
Chief Operating Officer of the Company, when such dispute 
has not been previously settled in accordance with the tepns 
provided for in the Pilots Agreement. 

(g) Appointments of members of the Board shall be made 
by the respective parties within thirty (30) days from the 
date of the signing of this agreement and said appointees 
shall meet in the city of Pittsburgh, Penna., within forty- 
five (45) days from the date of the signing of this agree- ■ 
ment, and shall organize and select a Chairman and a Vice 
Chairman, both of whom shall be members of the Board. 
The term of office of Chairman and Vice Chairman shall! he 
one (1) year. Thereafter the Board shall designate <rae 
of its members to act as Chairman and one to act 
Chairman for one (1) year terms. Each officer so 
shall serve for one (1) year and until his successor has been 
duly selected. 

The office of Chairman shall he filled and held alternately 
by an Association member of the Board and by a Company 
member of the Board. When an Association member! is 
Chairman a Company member shall be Vice Chairman $nd 
vice versa. The Chairman or, in his absence the Vice Chair¬ 
man, shall preside at meetings of the Board and at hearings 
and shall have a vote in connection with all actions taken by 
the Board. 

43 After the organization meeting referred to herein, 
the Board shall thereafter meet in the City where the 
general offices of Pennsylvania-Central Airlines Corpora¬ 
tion are maintained (unless a different place of meetingj is 
agreed upon by the Board) during the first week in June 
and the first week in December of each year, provided that 


as vice 
selected 
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at such times there are cases filed with the Board for con¬ 
sideration, and shall continue in session until all matters 
before it have been considered, unless otherwise mutually 
agreed upon. 

(h) All disputes properly referred to the Board for con¬ 
sideration shall be addressed to the Chairman. Five (5) 
copies of each petition, including all papers and exhibits 
in connection therewith, shall be forwarded to the Chair¬ 
man, who shall promptly transmit one (1) copy thereof to 
each member of the Board. Each case submitted shall show: 

1. Question or questions at issue. 

2. Statement of facts. 

3. Position of employee or employees. 

4. Position of Company. 

When possible, joint submission should he made, but if 
the parties are unable to agree upon a joint submission then 
either party may submit the dispute and its position to the 
Board. No matter shall be considered by the Board which 
has not first been handled in accordance with the appeals 
provisions of the Pilots Agreement, including the rendering 
of a decision thereon by the Chief Operating Officer of the 
Company. 

(i) Upon receipt of notice of the submission of a dispute, 
the Chairman shall set a date for hearing, which shall be at 
the time of the next regular meeting of the Board, or, if 
at least two (2) members of the Board consider the matter 
of sufficient urgency and importance, then at such earlier 
date and at such place as the Chairman and Vice-Chairman 
shall agree upon, but not more than fifteen (15) days after 
such request for meeting is made by at least two (2) of said 
members, and the Chairman shall give the necessary notices 
in writing of such meeting to the Board members and to the 
parties to the dispute. 

(j) Employees covered by the Pilots Agreement 
44 may he represented at Board hearings by such per¬ 
son or persons as they may choose and designate, and 
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the Company may be represented by such person or per¬ 
sons as it may choose and designate. Evidence may be 
presented either orally, or in writing, or both. 

On request of individual members of the Board, the 
Board may, by majority vote, or shall at the request i of 
either the Association representatives or the Company 
representatives thereon, summon any witnesses who are 
employed by the Company and who may be deemed neces¬ 
sary by the parties to the dispute, or by either party, or 
by the Board itself, or by either group or representatives 
constituting the Board. 

The number of witnesses summoned at any one time shall 
not be greater than the number which can be spared frpm 
the operation without interference with the services of the 
Company. 

(k) A majority vote of all members of the Board shall' be 
competent to make a decision. 

(l) Decisions of the Board in all cases properly referable 
to it shall be final and binding upon the parties hereto. 

(m) In the event of a deadlock in the case of any dispute 
properly referable to it, it shall be the duty of the Board to 
endeavor to agree, within sixty (60) days from the date of 
such deadlock, upon a procedure for breaking such, dead¬ 
lock. A majority vote of all members of the Board shall be 
competent to reach such agreement and the action of the 
Board, operating under such procedure, shall be final and 
binding upon the parties hereto. 

The sixty (60) day period specified herein with respect 
to agreement upon a procedure for breaking a deadlock 
may be extended by mutual consent of the parties hereto, 
but if agreement upon a procedure is not reached within 
such sixty (60) days and such sixty (60) days is not further 
extended by consent of the parties hereto, the Board sliall 
have no further jurisdiction in that case. 

(n) Nothing herein shall be construed to limit, restrict 
or abridge the rights and privileges accorded either to the 
employees or to the employer, or to their duly accredited 
representatives, under the provisions of the Railway 
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45 Labor Act, as amended, and the failure to decide a 
dispute under the procedure established herein shall 
not, therefore, serve to foreclose any subsequent rights 
which such law may afford or which may be established by 
the National Mediation Board by orders issued under such 
law with respect to disputes which are not decided under 
the procedure established therein. 

(o) The Board shall maintain a complete record of all 
matters submitted to it for its consideration and of all find¬ 
ings and decisions made by it. 

(p) Each of the parties hereto will assume the compensa¬ 
tion, travel expense, and other expenses of the Board mem¬ 
bers selected by it. 

(q) Each of the parties hereto will assume the compensa¬ 
tion, travel expense, and other expenses of the witnesses 
called or summoned by it. So far as space is available wit¬ 
nesses who are employees of the Company shall receive free 
transportation over the lines of the Company from the point 
of duty or assignment to the point at which they must ap¬ 
pear as witnesses and return, to the extent permitted by law. 

(r) The Chairman and the Vice Chairman, acting jointly, 
shall have the authority to incur such other expenses as in 
their judgment may be deemed necessary for the proper 
conduct of the business of the Board and such expense shall 
be borne one-half by each of the parties hereto. Board 
members who are employees of the Company shall be 
granted necessary leave of absence for the performance of 
their duties as Board members. So far as space is avail¬ 
able, Board members shall be furnished free transportation 
over the lines of the Company for the purpose of attending 
meetings of the Board, to the extent permitted by law. 

(s) It is understood and agreed that each and every 
Board member shall be free to discharge his duty in an in¬ 
dependent manner, without fear that his individual relations 
with the Company or with the employees may be affected in 
any manner by any action taken by him in good faith in his 
capacity as a Board member. 



29 


(t) This agreement shall become effective is of 
46 the . date of the signing hereof and shall continue in 
full force and effect until December 31, 1941, and 
shall renew itself without change until each succeeding 
December 31 thereafter, unless written notice of intended 
change is served in accordance with section 6, Title I, of the 
Railway Labor Act, as amended, by either party hereto at 
least thirty (30) days prior to December in any year! 

• •••••• 

56 December 9,19^0. 

Amendment Agreement 

It is stipulated by and between Pennsylvania-Central 
Airlines Corporation and the Air Line Pilots Association, 
International, by and through their duly authorized repre¬ 
sentatives that a paragraph (f) be added to section 21 in 
the Pennsylvania-Central Airlines Corporation Agreement 
between Pennsylvania-Central Airlines Corporation and 
the Air Line Pilots in the service of Pennsylvania-Central 
Airlines Corporation as represented by the Air Line Pilots 
Association, International, effective April 22, 1940, which 
shall read as follows: 

“(f) Notwithstanding any of the provisions in this 
agreement, a pilot who is involuntarily ordered to 
active military service or volunteers for such service 
in the event war or a national emergency is declared 
by the United States of America shall be automati<?ally 
granted a furlough by the Company until ninety days 
after the pilot is discharged or released from puch 
active service and the pilot shall, during such period, 
retain and continue to accrue his seniority. Returjn to 
duty after such furlough shall be subject to a reasonable 
qualifying period, the maximum of which shall not 
exceed three months. Nothing herein shall apply when 
a pilot voluntarily goes on active duty for normal train¬ 
ing periods each year in which case the pilot shall, if the 
requirements of the service permit, be entitled to a 
leave of absence during such periods and shall continue 
to retain and accrue his seniority.’* 

• •••••• 

*9 
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67 Exhibit B 

Filed October 8, 1947. Harry M. Hull, Clerk 

68 Pennsylvania-Central Airlines Corporation 
Agreement Between Pennsylvania-Central Airlines Corpo¬ 
ration and the Air Line Pilots in the Service of the 
Pennsylvania-Central Airlines Corporation as Repre¬ 
sented by The Air Line Pilots Association International 
Governing Rates of Compensation, Hours of Work, 
Working Conditions and a Procedure for the Orderly 
Settlement of Any Disputes 

Effective June 1, 1947 

(Note: It was stipulated, infra, pp. 110-111, that this 
Agreement merely continued in effect all seniority rights 
which accrued up to the date of its execution.) 

• •••••• 

COMPANY’S ANSWER IN EDWARDS CASE 

114 District Court of the United States for the 

District of Columbia 

Civil Action File No. 4096-47 

RICHARD I. EDWARDS, 49 Forrester Street, S. W., 
Washington, D. C., Plaintiff, 

. vs. 

PENNSYLVANIA-CENTRAL AIRLINES CORPORA¬ 
TION, a Delaware Corporation, Washington, D. C.; 
AIR LINE PILOTS ASSOCIATION, National Press 
Building, Washington, D. C., Defendants. 


Filed November 24, 1947 

ANSWER OF PENNSYLVANIA-CENTRAL AIRLINES 

CORPORATION 

Defendant, Pennsylvania-Central Airlines Corporation 
(hereinafter referred to as PCA), by its attorney, makes 
file following answer to the complaint: 

1. Defendant PCA admits the allegations of paragraphs 
1, 2, 3, 4, 5, and 6 of the complaint. 
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2. Answering paragraph 7 of the complaint, defendant 

PCA admits that it wrote the letter to plaintiff as alleged 
but in respect to the truth of the other allegations of! this 
paragraph, states that it is without knowledge or informa¬ 
tion sufficient to form a belief thereof. ( j 

3. Answering paragraph 8 of the complaint, defendant 
PCA admits all of the allegations thereof, except that it 
denies that plaintiff continued in the employ of defendant 

after November 1,1941. 


Ho 4. Answering paragraph 9 of the complaint^ de¬ 
fendant PCA admits all of the allegations thereof, 
except that it denies that in the interim between the time 
he ceased active flying for defendant PCA and the time 
he reported to the Navy, plaintiff was an employee of 
defendant PCA. 


5. Defendant PCA admits the allegations of paragraphs 
10 and 11. 

6. Answering paragraph 12 of the complaint, defendant 
PCA states that it is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
thereof. 


7. Answering paragraph 13 of the complaint, defendant 
PCA states that it is without knowledge or information 
sufficient to form a belief as to the truth of averment that 
ALPA was “acting solely in the interest of members of 
ALP A”. Defendant denies that ALPA attempted t<> in¬ 
duce defendant PCA to refrain from giving plaintiff notice 
of the initial hearing. Defendant also denies the allega¬ 
tion that plaintiff was never treated as a party to the 
hearings and that his position was continually questioned 
and never clarified, and that he was denied an opportunity 
of presenting his case in orderly fashion as a party. | The 
defendant admits the remaining allegations of this para¬ 
graph. 


8. Answering the allegations of paragraph 14, defendant 
denies that the award of the System Board of Adjust¬ 
ment was “purported ’ 1 and states that it was an actual 
award of a body legally constituted under the con- 
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116 tract and the Railway Labor Act for the settlement 
of snch disputes, and therefore entitled to full 

recognition by the defendant corporation. The defendant 
admits the remaining allegations of this paragraph. 

9. Answering the allegations of paragraph 15, defendant 
denies that ALP A has exerted any influence upon it to 
prejudice rights of plaintiff or that it has ever sought to 
favor its own members in contradistinction to the plaintiff’s 
interest, and denies the “consistent” course of action 
alleged in the complaint. In respect to the remaining 
allegations of this paragraph, defendant states that it is 
without knowledge or information sufficient to form a belief 
as to the truth thereof. 

10. Defendant denies the allegations of paragraphs 16 
and 17. 

11. Answering paragraph 18, defendant PCA denies the 
allegations of “hostility” in subparagraphs b. and f. 
thereof. Defendant als<5 denies the allegation of sub- 
paragraph f. that “it is unlikely that the plaintiff could 
receive fair tests or examinations of his professional skill” 
at the flying school maintained by the defendant PCA. 
Defendant admits the remaining allegations of this para¬ 
graph. 

12. Defendant denies the allegations of paragraph 19. 

13. Defendant admits the allegations of paragraph 20. 

14. Further answering the plaintiff’s complaint, the de¬ 
fendant shows that under the terms of the effective 

117 labor contract between the Air Line Pilots Associa¬ 
tion and this defendant, grievances were filed by 

other pilots and war veterans claiming they were aggrieved 
because the defendant wrongfully placed the plaintiff, 
Richard I. Edwards, on the seniority list; that in accordance 
with the provisions of the contract the Company held a 
hearing on February 10, 1947, at which time evidence was 
presented in connection with the grievance. The hearing 
officer rendered an opinion upholding the seniority given 
to the plaintiff. This was appealed and a further hearing 
as provided under the contract was held on March 27,1947, 
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at which time the plaintiff’s seniority was again upheld 
by the defendant. Under the terms of the contrapt a 
further appeal was taken before the chief operating officer 
of the defendant company on April 25, 1947, and he again 
upheld the position of the plaintiff. 

In accordance with the terms of the contract a further 
appeal was taken before a system adjustment board pro¬ 
vided under the Railway Labor Act, as amended, and [also 
under the labor contract, and said board was constituted 
by two members of the defendant Company and two mem¬ 
bers of the Air Line Pilots Association, before whom a 
hearing was held on August 14, 1947. Said board called 
an additional hearing for clarification of evidence on 
September 24, 1947, at which time further testimony was 
received by the board, and on September 29,1947, the board 
decided from all of the evidence that the defendant Com¬ 
pany had erred in restoring to the plaintiff his accrued 
seniority while in the Armed Forces, said evidence 
118 showing that the plaintiff was dismissed from the 
employment of the Company, and therefore was| not 
entitled to his accrued seniority rights. 

Under the terms of the contract with the Air Line Pilots 
Association, the decision of the System Board of Adjust¬ 
ment was final and the Company has no alternative but to 
remove the plaintiff from his place on the seniority rdster 
of the Company. 

The defendant further shows that the plaintiff is not 
entitled to the relief prayed nor to any relief under his 
said complaint; and the defendant prays that said com¬ 
plaint may be dismissed with costs to the defendant; ;and 
that the temporary restraining order and preliminary! in¬ 
junction may he dissolved. 

Dated this 24th day of November, 1947. 

Pennsylvania-Central. Airlines Corporation, 
(Capital Airlines), 

By (S.) Robert B. Hankins, 

Its Attorney. 

Stockton, Ulmer and Murchison, 

1016 Ring Building , 

18th and M Streets, N. W. 

Washington 6, D. C. 
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ANSWER OF ALPA IN EDWARDS CASE 

119 Filed Nov. 24,1947 

In the District Court of the United States for the 

District of Columbia 

Civil Action No. 4096-47 

RICHARD L EDWARDS, 49 Forrester St., S. W., 
Washington, D. C., Plaintiff, 

v. 

PENNSYLVANIA-CENTRAL AIRLINES CORPORA¬ 
TION, a Delaware Corporation, Hotel Statler, Wash¬ 
ington, D. C., AIR LINE PILOTS ASSOCIATION, 
National Press Building, Washington, D. C., Defendants. 

Answer of Defendant, Air Line Pilots Association 

(ALPA) 

1. Answering paragraph “One” of the complaint, defend¬ 
ant Air Line Pilots Association (hereinafter referred to as 
ALPA) denies each and every allegation thereof and avers 
that the allegations of this paragraph are legal theories of 
the plaintiff’s case. 

2. Answering paragraphs “Two”, “Three”, “Four”, 
and “Five” of the complaint, defendant ALPA admits the 
allegations thereof except that it has no knowledge or 
information sufficient to form a belief as to the truth of the 
allegation of paragraph “Three” that plaintiff is a resi¬ 
dent of the District of Columbia. 

3. Answering paragraph “Six” of the complaint, defend¬ 
ant ALPA admits that the plaintiff was employed as a 
co-pilot by defendant Pennsylvania-Central Airlines Corpo¬ 
ration (hereinafter referred to as PCA) as alleged therein, 
but avers that throughout the period of this employment, 
plaintiff was a probationary employee who could be dis¬ 
charged at any time without cause or recourse. 

120 4. Answering paragraph “Seven” of the com¬ 
plaint, defendant ALPA admits that on or about 

October 27, 1941, plaintiff received a notice of termination 



of his employment by PC A, effective November 1, 1941, as 
alleged in paragraph “Seven”; but denies each and every 
other allegation contained in paragraph 1 ‘ Seven. ’ ’ Defend¬ 
ant ALP A avers that the plaintiff knew that the notice was 
a polite form of discharge, that pilots in the employ of PCA 
at the time with lesser seniority than the plaintiff Were 
retained; that plaintiff’s name was dropped from the pub¬ 
lished Seniority Lists, which by a starred designation gave 
notice to the plaintiff and to all other pilots of those pilots 
absent on military leave with their respective seniority 
positions. 

5. Answering paragraph “Eight” of the complaint, 
defendant ALPA denies that plaintiff was released because 
of a reduction in force, that he continued in the employ of 
PCA subject to recall at any time, and that he was kept on 
a pay status till November 10, 1941. Defendant ALPA 
avers that the plaintiff was discharged on November 1, 3|941, 
without recourse as a probationary pilot and that he 
received payment of ten days’ salary for annual leave 
accrued by services rendered prior to November 1, 11941. 
Before plaintiff was called to military service on November 
10,1941, PCA hired a new pilot to fill the vacancy caused by 
plaintiff’s discharge. 

6. Answering paragraph “Nine” of the complaint, 
defendant ALPA denies that the plaintiff was an employee 
of PCA in the interim between the time he ceased acjtive 
flying for PCA and the time he reported to the Navy; and 
avers that the plaintiff endeavored in that interim, to secure 
employment with other airlines. Defendant ALPA is With¬ 
out knowledge or information sufficient to form a belief as 

to the truth of the other allegations in paragraph 
121 11 Nine ’ ’ concerning plaintiff’s military service. 

7. Answering paragraph “Ten” of the complaint, defend¬ 
ant ALPA admits the allegations thereof except that it 
denies that it “purported” to act as the exclusive repre¬ 
sentative of all the pilots of PCA, and avers that at all tijnes 
mentioned in the complaint it did act and is now acting as 
the duly constituted exclusive bargaining representative of 
all such pilots; that the collective agreements between 
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ALPA and PCA established, among other things, by com¬ 
mon and uniformly applied rules, the seniority rights of 
all pilots including plaintiff, the right to lay-offs in order of 
seniority in event of reduction in staff, the right of PCA 
to discharge probationary pilots without cause or recourse, 
and the right of individual pilots and ALPA to a fair and 
complete procedure for the hearing and adjudication of 
contested discharge and seniority cases, with the right of 
individual pilots to designate their own representatives 
where that was appropriate. 

8. Answering paragraph “Eleven” of the complaint, 
defendant ALPA admits that plaintiff was given employ¬ 
ment by PCA on November 15, 1945, and placed on the 
Seniority List with a seniority dating from December 31, 
1940, and that he has been advanced to Captain. Defend¬ 
ant ALPA denies each and every other allegation in para¬ 
graph ‘ 1 Eleven” and avers that in or about August 1945, 
plaintiff applied for a position as pilot with PCA and stated 
on his application that he was to be treated as a new 
employee, with seniority beginning at the date of his hiring 
upon leaving military service. Defendant ALPA further 
avers that the action of PCA in placing the plaintiff ahead 
of other pilots, including war veterans, with greater senior¬ 
ity, was subject to protest upon the posting of Seniority 
Lists in or about January, 1946. The other pilots and 

ALPA had the right, which the plaintiff knew and 
122 expected would be pursued, to protest any assigned 

position; and to cause such a protest to be heard and 
finally determined through the grievance procedure estab¬ 
lished by the collective agreement of 1940 in effect at all 
times mentioned in the complaint. 

9. Answering paragraph “Twelve” of the complaint, 
defendant ALPA denies each and every allegation thereof, 
except that it admits that the plaintiff applied for mem¬ 
bership in ALPA; but defendant avers that the plaintiff was 
not, at the time of his application, eligible to membership 
under the uniform rules of ALPA, because he had not com¬ 
pleted a year of service as a pilot; and since then and up to 
the present time, plaintiff’s status has been the subject of 
dispute. 
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10. Answering paragraph “Thirteen” of the complaint, 
defendant ALPA denies each and every allegation thereof, 
and avers that a seniority grievance was duly presented 
and prosecuted by ALPA in accordance with the provisions 
of the collective agreements of 1940 and 1947. ALPA acted 
upon the protest of about 100 pilots of PCA, including war 
veterans, who were prejudiced by the wrongful reinstate¬ 
ment of the plaintiff to a senior position, despite the fact 
that he had been discharged by PCA on November 1,1941. 
The grievance was first heard by a PCA official, a first 
appeal was heard by PCA Operations Manager, and a Sec¬ 
ond appeal by PCA Chief Operating Officer. In all these 
proceedings plaintiff was accorded a full and fair hearing, 
plaintiff was recognized as an interested party, received 
due notice of all hearings, was present at all hearings, Was 
represented by counsel of his own choosing, who presented 
evidence by documents and witnesses, cross-examined, 
adverse witnesses, and argued the issues. An accurate 
stenographic transcript of each hearing was taken and the 
plaintiff received a copy of each transcript. 

11. Answering paragraph 44 Fourteen” of the complaint, 
defendant ALPA denies each and every allegation 

123 thereof, and avers that the System Board of Adjust¬ 
ment (hereinafter referred to as the 44 Adjustment 
Board”) on September 29, 1947, made an award as duly 
authorized by Title II of the Railway Labor Act and by the 
collective agreements. 

12. Answering paragraph 44 Fifteen” of the complaint, 

defendant ALPA denies each and every allegation thereof 
and avers that its course of action has been in discharge! of 
its statutory and contractual duties, and based solely upon 
the facts and applicable rules governing employment of all 
pilots of PCA, including members and non-members of 
ALPA. I 

13. Answering paragraph 44 Sixteen” of the complaipt, 
defendant ALPA denies each and every allegation thereof 
and avers: 

(a) The Adjustment Board is authorized by Title II |of 
the Railway Labor Act (45 U. S. C. sec. 184). It is est^b- 
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lished by the 1940 collective agreement between ALPA and 
PC A. (See complaint, Exhibit A, pp. 24-29.) The Adjust¬ 
ment Board is composed of two representatives selected by 
PCA and two by ALPA. A majority is required for a 
decision. All grievance cases involving seniority claims are 
referable to it after being heard before PCA officials. The 
collective agreement further provides: 

“ Decisions of the Board in all cases properly refer¬ 
able to it shall be final and binding upon the parties 
hereto.’* (Complaint, Exhibit A, p. 27, sec. 1.) 

The decision of the Adjustment Board in this case was 
unanimous. The Chairman of the Board was a PCA official 
who had twice decided in favor of the plaintiff, in the initial 
hearing and the first appeal of the grievance procedure. A 
copy of the decision of the Adjustment Board is attached 
to this answer as Exhibit A. 

124 (b) The plaintiff was given a full and fair hearing, 

appearing personally and by counsel of his own 
choosing. He was given adequate and full opportunity to 
present evidence and to controvert adverse evidence. 

(c) The defendant ALPA based its entire action upon the 
facts and the record in the case. ALPA owed no duty to the 
plaintiff to secure him a seniority position to which he was 
not and is not now entitled, at the expense of about 100 
other pilots, including pilots who were retained in the 
employ of PCA when plaintiff was discharged, and other 
pilots who were hired after plaintiff was discharged and 
after his name was dropped from the published Seniority 
Lists from January 1, 1942, to July, 1945. These pilots 
include returning veterans who were granted military leave 
by PCA whose names were retained on published Seniority 
Lists with a star, designating the fact of their absence on 
military leave. These pilots also include several war 
veterans who took employment with PCA before October 
16, 1945, without notice of any prior seniority of the 
plaintiff. 
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(d) The defendant ALPA is fully authorized by statute 
and contract to submit a seniority dispute to the Adjustment 
Board on behalf of individual pilots adversely affected by 
a wrongful action of PC A, denying them or any of theih of 
their rightful seniority positions. 

(e) The Adjustment Board has full jurisdiction over a 

grievance duly presented by the defendant ALPA on behalf 
of a number of pilots, and termed a “group’’ or “general 
grievance.” i 

i 

(f) The award of the Adjustment Board is amply sup¬ 
ported by the facts presented before it and contained ih a 
stenographic transcript of its hearings. The Adjustment 
Board properly received new evidence which had not b^en 
before the previous grievance hearing officers. This pew 

evidence, consisting of the PC A personnel file on 
125 the plaintiff, had been mislaid or lost by defendant 
PCA. It conclusively proved what was a reasonable 
inference from the evidence previously on record; namely, 
that the plaintiff was discharged, and not laid off, on Novem¬ 
ber 1,1941. 

I 

14. Answering paragraph “Seventeen” of the complaint, 
defendant ALPA denies each and every allegation thereof. 

15. Answering paragraph “Eighteen” of the complaint, 
defendant ALPA denies each and every allegation thereof. 

16. Answering paragraph “Nineteen” of the complaint, 
defendant ALPA denies each and every allegation thereof. 

17. Answering paragraph “Twenty” of the complaint, 
defendant ALPA denies each and every allegation thereof, 
and avers that the award of the Adjustment Board entitles 
other pilots to the position and privileges now held by the 
plaintiff and that the postponement of the enforcement!of 
the award causes them substantial damage and loss iof 
benefits. 

Defendant ALPA having shown that plaintiff is not 
entitled to the relief, or any part thereof, prayed for in his 
complaint, Therefore, prays this Honorable Court to dis¬ 
miss the complaint herein, with costs to this defendant, and 
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to dissolve the preliminary injunction heretofore granted 
herein. 

Van Arkel and Kaiser, 

By (S.) Henry Kaiser, 

Attorneys for Defendant, 

Air Line Pilots Association, 

1830 Jefferson Place, N. W., 

Washington, D. C. 

Copy received, this 20th day of November, 1947. 

(S.) Amy Ruth Mahin, 

Attorney for Plaintiff; 
(S.) Joseph A. Gelligan for 
Robt. B. Hankins and 
Stockton, Ulmer & Murchison, 
Attorneys for Defendant PC A. 

126 Filed Nov. 24, 1947, Harry M. Hull, Clerk 

Exhibit A—of Defendant ALPA 

(Note: This Exhibit consists of the decision of the Sys¬ 
tem Board of Adjustment. It is printed, infra, pp 144-148). 

OPINION OF THE DISTRICT COURT 

137 Filed July 6, 1948 

In the District Court of the United States for the 

District of Columbia 

Civil Action No. 4096-47 

RICHARD I. EDWARDS, Plaintiff , 

v. 

PENNSYLVANIA-CENTRAL AIRLINES CORPORA¬ 
TION, AIR LINE PILOTS ASSOCIATION, Defendants . 

Informal Memorandum 

I find that plaintiff has exhausted any rights he conceiv¬ 
ably had under the GI Bill of Rights. 

There is no evidence to indicate that the hearing before 
the System Adjustment Board was otherwise than fair. It 
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was in no way prejudicial to plaintiff’s rights. The deci¬ 
sion of the Board is final, and binds this plaintiff. Counsel 
for defendants will present for settlement Findings of Fact 
and Conclusions of Law consistent with this announcement, 
and a Judgment form dismissing the complaint and dis¬ 
solving the temporary restraining order and the prelim¬ 
inary injunction. 

(S.) F. Dickinson Letts, 

Justice L 

July 6, 1948. 

j 

• •••••• 

FINDINGS AND CONCLUSIONS 

; 

144 Filed Aug. 4, 1948 

i 

In the District Court of the United States for the} 

District of Columbia 

i 

Civil Action No. 4096-47 

RICHARD L EDWARDS, Plaintiff , j 

v. 

PENNSYLVANIA-CENTRAL AIRLINES CORPORA¬ 
TION, AIR LINE PILOTS ASSOCIATION, Defend¬ 
ants. 


This cause came on to be heard on its merits. Testimony 
was taken, exhibits were offered, and the cause was argued 
by counsel. Upon consideration of the entire case, the 
Court makes the following findings of fact and conclusions 
of law: 

Findings of Fact 

i 

1. Plaintiff was employed by defendant Capital Airlines, 
Inc., on December 31, 1940, and continued in that employ¬ 
ment until November 1, 1941, when his active employment 
was terminated under circumstances which gave rise to a 
controversy as to whether he had been fully discharged or 
merely “laid off”. After a period of service in the armed 
forces, plaintiff was again actively employed by Capital 
Airlines on November 15, 1945, at a seniority rating which 
dated back to the date of his original employment. This 
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seniority rating was objected to by the Air Line Pilots Asso¬ 
ciation, a recognized bargaining agent of the pilots, and the 
matter was referred to the System Board of Adjustment, 
which had been established pursuant to the Railway Labor 
Act for the settling of such grievances. After hold- 
145 ing a hearing, the Board held that the plaintiff had 
been fully discharged by Capital before he entered 
the armed services, and that he was entitled to seniority 
only as of the date he returned to the company. 

2. The plaintiff had a hearing before the System Board 
of Adjustment which was fair and in no way prejudicial to 
plaintiff’s rights. The System Board of Adjustment 
reached its decision after a thorough consideration of the 
facts and issues involved. That decision is final and bind¬ 
ing upon Capital Airlines and also upon the plaintiff. 

3. The plaintiff was restored to his pre-war seniority posi¬ 
tion with Capital Airlines on November 15, 1945, and has 
been maintained in that position to the present time. 

Conclusions of Law 

From the foregoing facts, the following conclusions of 
law can be drawn: 

1. The decision of the System Board of Adjustment, 
fairly arrived at, is final and binding upon Capital Airlines, 
Inc., and also upon the plaintiff. 

2. The finality of the System Board’s decision is in no 
way affected by the fact that the plaintiff is not a member 
of the pilot’s union. 

3. Any rights which the plaintiff might have had under 
the federal statutes relating to the reemployment of veter¬ 
ans have been exhausted. 

August 2,1948. 

(S.) F. Dickinson Letts, 
United States District Court Judge. 


43 


FINAL ORDER 

146 Filed Aug. 4, 1948 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 4096-47 

RICHARD I. EDWARDS, Plaintiff, 

V. 

PENNSYLVANIA-CENTRAL AIRLINES CORPORA¬ 
TION, AIR LINE PILOTS ASSOCIATION, Defend¬ 
ants. 

Final Order Denying Injunction and Dismissing 

Complaint 

This cause came on to be heard on its merits. Testimony 
was taken, exhibits were offered, and the cause was argued 
by counsel. Upon consideration of the entire case, it is 

Ordered, Adjudged, and Decreed: 

1. That the plaintiff be and he is hereby denied any tem¬ 
porary or permanent injunctive relief of any kind, nature 
or description. 

2. That all temporary restraining orders and preliminary 
injunctions heretofore issued herein be, and the same are, 
hereby vacated and set aside. 

3. That the plaintiff’s complaint herein be, and the same 
is, hereby dismissed on the merits. 

4. That the costs herein be taxed against the plaintiff. 
August 2,1948. 

(S.) F. Dickinson Letts, 

United States District Judg j?. 

No objection as to form: 

(S.) Edwin McElwain, 

Attorney for Plaintiff. 

• •••••• 
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NOTICE OP APPEAL 

149 Filed August 19, 1948 

In the District Court of the United States for the 

District of Columbia 

Civil Action No. 4096-47 

RICHARD L EDWARDS, Plaintiff, 

v. 

a 

PENNSYLVANIA-CENTRAL AIRLINES CORPORA¬ 
TION (Now Capital Airlines, Inc.), AIR LINE PILOTS 
ASSOCIATION. 

Notice of Appeal 

Notice is given that Richard I. Edwards, plaintiff above 
named, hereby appeals to the United States Court of Ap¬ 
peals for the District of Columbia from the final order en¬ 
tered herein on August 2,1948. 

(Signed) Edwin McElwain, 

Attorney for Plaintiff, 

701 Union Trust Building, 
Washington 5, D. C. 


Dated: August 18, 1948. 

Notices to Robert B. Hankins, 1016 Ring Bldg. Henry 
Kaiser, 1835 Jefferson Place. 

• •••••• 



COMPLAINT IN THE YOUNG CASE 

151 Filed Oct. 8, 1947 

I 

In the District Court of the United States for the 

District of Columbia 

Civil Action No. 4097-47 

j 

James A. Young, 534 Cornell Avenue, Chicago, Illinois, 

Plaintiff, 

i 

v. 

I 

Pennsylvania-Central Airlines Corporation, a Delaware 
Corporation, Hotel Statler, Washington, D. C. 

Air Line Pilots Association, National Press Building 
Washington, D. C., Defendants . 

Complaint for Declaratory Judgment and Injunction 

i 

1. This is a complaint arising under the United States 
Selective Training and Service Act of 1940, 50 U. SJ C., 
App., sections 301-318; the Service Extension Act of 1941, 
50 U. S. C., App., sections 351-362; the Railway Labor iAct, 
48 Stat. 1185, 45 U. S. C. sections 151 et seq .; and the Con¬ 
stitution of the United States. This court has jurisdiction 
under 50 U. S. C., App., section 308 (e); under sections 24(1), 
24 (8), 264 and 274d of the Judicial Code (28 U. S. C. §§ 41 
(1), 41 (8), 378 and 400); under 28 U. S. C. 381; and under 
sections 11-301,11-305 and 11-306 of the District of Colunjibia 
Code, 1940. 

2. The amount in controversy exceeds the sum of three 
thousand dollars exclusive of interest and costs. 

152 3. Plaintiff is a resident of the State of Illinois. 
He is employed by defendant Pennsylvania-Central 

Airlines Corporation as a Captain (a position also termed 
First Pilot) in which capacity he pilots and has full com¬ 
mand over transport aircraft operated by defendant in 
scheduled airline service. 
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(Note: Paragraphs Nos. 4 & 5 of this complaint are the 
same as the corresponding paragraphs in the Edwards 
complaint, supra, page 2.) 

153 6. On February 18, 1941, plaintiff was first em¬ 
ployed by defendant PCA as a pilot. He was as¬ 
signed to scheduled air line flying duty working as a copilot, 
and his number on the Seniority List posted by defendant 
PCA on July 1,1941, was 89 in a total of 117; on the Seniority 
List of December 1,1941, his number was 84 in a total of ap¬ 
proximately 125. Plaintiff continued to work without in¬ 
terruption in the described capacity for defendant PCA 
until June 1, 1942. 

7. In May 1942, plaintiff applied for a commission in the 
United States Army and passed a flight test given by Army 
personnel. It was necessary at that time for a pilot who 
was a candidate for a commission to serve for a period 
ferrying military aircraft in the Army without designation 
as an officer before he was granted a commission. Release 
from private employment for such period was therefore a 
prerequisite to becoming a commissioned officer. Late in 
May, plaintiff discussed both his application for a commis¬ 
sion in the Army and the required training and service 
period with his superior officer in defendant PCA. There¬ 
after, on May 27, 1942, plaintiff received the following 
notice, effective June 1,1942, from defendant in the form of 
a letter signed by his Chief Pilot: 

Due to the drastic curtailment of operation ordered 
by the Government, it is necessary and we are forced 
to release quite a number of personnel. This is to 

154 advise you that your services are no longer required 
after May 31, 1942. I will be glad to discuss this 

further with you. 

In reliance upon such notice plaintiff considered himself 
to have been laid-off as stated in such notice and continued 
so to consider the effect of such notice at all times there¬ 
after and still so considers it. 

8. Pursuant to the foregoing notice, plaintiff ceased on 
June 1, 1942 to act as pilot on regularly scheduled flights 
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i 
I 

operated by defendant PCA, and on June 2,1942, be entered 
the Ferrying Command of the United States Army j Air 
Forces (later Air Transport Command) as a civilian pilot 
attached to the Fifth Ferrying Squadron. While on duty 
as such civilian pilot, he ferried military aircraft under 
military orders, and was paid by the check of the Treasurer 
of the United States as though he were a commissioned 
officer of the United States Army Air Forces. He |was 
commissioned a First Lieutenant in the Army Air Forces 
on October 16,1942, and continued to ferry military aircraft 
as before. He was released from active service on October 
1, 1945. 

• •••••• 

(Note: Paragraph No. 9 of this complaint is the same 
as paragraph 10 of the Edwards complaint, supra, page 
3 and 4.) 

155 10. Upon his release from active duty by the 
Army, plaintiff was still qualified to perform the 

duties of copilot. On his application to defendant PCA 
within forty days after his release from the Army, defend¬ 
ant PCA recognized and established February 18, 1941 
as plaintiff’s seniority period date and restored him to a 
position as copilot assigned to regularly scheduled air jline 
flying beginning October 16, 1945. Plaintiff’s number on 
the Seniority List posted by defendant PCA on January 
1, 1946 was 70 in a total of 300. Plaintiff has continue^ in 
. the employ of defendant to the present time, having been 
advanced to Captain on March 2, 1946. His place on the 
Company’s Pilot Seniority List posted July 1, 1947 is 65 
in a total of 377. 

11. Plaintiff was eligible for active membership in de¬ 
fendant ALP A under its rules when he began actual lair 
line flying for defendant PCA upon his release from active 
duty by the United States Army Air Forces. He accord¬ 
ingly applied for membership in defendant ALP A, but $aid 
defendant has ignored such application although 

156 plaintiff is and has been fully eligible for such mem¬ 
bership. 

*•••••• 
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(Note: Paragraph No. 12 of this complaint is the same 
as paragraph 13 of the Edwards complaint, supra , page 

4.) 

157 13. On September 29, 1947, the System Board of 
Adjustment announced a purported award in which it 

attempted to reverse the series of decisions theretofore 
made by officials of defendant PCA and stated that plain¬ 
tiff’s seniority should be recognized by defendant PCA 
only from October 16, 1945. Such purported award is to 
take effect on or before October 15, 1947. Plaintiff is in¬ 
formed and believes that defendant PCA will, unless re¬ 
strained by this court, take action in accordance with such 
award and solely because of such award will reduce his 
place on defendant PCA’s seniority list of July 1, 1947, 
from 65 to 232 and reduce his status from that of Captain 
to Copilot, with attending reduction in pay and loss of rights 
and privileges. 

14. For a considerable period of time, defendant ALPA 
has violated its trust obligation to plaintiff as a member 
of the craft exclusively represented by defendant ALPA 
under Title II of the Railway Labor Act. Defendant 
ALPA has refused to accord full membership in such as¬ 
sociation to plaintiff, and has thereby refused to afford 
plaintiff representation in dealing with defendant PCA. 
On the contrary it has continuously exerted its influence 
with and pressure upon defendant PCA to prejudice the 

rights of plaintiff and has sought thereby to favor its 

158 own members and to advance the private interests 
of its own members in contradistinction to the plain¬ 
tiff’s interest. This has been reflected in a consistent course 
of action disclosed in its pursuit of the aforesaid purported 
grievance proceedings; in the action and efforts of its mem¬ 
bers on the aforesaid Adjustment Board; and, as plaintiff 
believes, in other conferences with defendant PCA, and 
otherwise. 

15. The purported award of the System Board of Ad¬ 
justment is a nullity in that: 

• •••••• 




49 


(Note: Subparagraphs a through c are the same as tjheir 
corresponding subparagraphs of paragraph 16 of the Ed¬ 
wards complaint, supra, pages 6-7.) 

160 f. The purported award is contrary to and 'vidth- 
out support in the evidence before the Board. The 

award was based solely on a finding that defendant PCA 
discharged plaintiff and permanently severed him from 
his employment on June 1, 1942, whereas the fact that 
defendant PCA notified plaintiff that he had merely been 
laid off, as alleged in paragraph 7 hereof, is undisputed in 
the evidence. | 

16. The threatened action of defendant PCA woulA be 
a breach of duty to plaintiff as follows: 

j 

a. It would deny him seniority dating from the time of 
his original employment by defendant PCA, as guaranteed 
to him by the United States Selective Training land 

161 Service Act of 1940, and the Service Extension [Act 
of 1941. 

i 

• •••••• 

(Note: Subparagraphs b, c, and d, are the same as the 
corresponding subparagraphs of paragraph 17 of the jEd- 
wards complaint, supra, page 8.) 

17. Unless the court enters a preliminary injunction ^nd 
a permanent injunction preventing defendant PCA from 
depriving plaintiff of his present position on its seniokty 
list, plaintiff will suffer immediate and irreparable loss, 
injury and damage as follows: 

• • • • • * • 

(Note: Subparagraph a is the same as the corresponding 
subparagraph 18 of the Edwards complaint, supra, page 

a) • 

162 b. As copilot, plaintiff would be subject to the dis¬ 
cipline and direct orders of Captains now junior to 

him on the seniority list. Those pilots would have the 
right and duty under defendant PCA’s operating regula¬ 
tions to make reports to defendant PCA on plaintiff’s 
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efficiency as a copilot. Such efficiency reports are exceed¬ 
ingly comprehensive and complex in nature and permit a 
Captain to rate a copilot on many matters involving the 
purely personal judgment of the rating officer. By means 
of such efficiency reports, junior Captains could quickly 
and permanently damage plaintiff’s reputation and standing 
in his profession. 

• •••••• 

(Note: Subparagraphs c, d, and e are the same as the 
corresponding subparagraphs of paragraph 18 of the Ed¬ 
wards complaint, supra, page 9.) 

164 f. As a copilot, plaintiff will not have an oppor¬ 
tunity to practice and so maintain his professional 

skill as a Captain. If he were to serve as copilot for several 
months as this suit progresses, he would he forced, even if 
successful, to undergo flight test and examinations by the 
defendant PCA into his ability to fly both twin and four 
engine planes as a Captain over the defendant PCA’s routes, 
and he might be forced to attend a flying school maintained 
by the defendant PCA. Some of the Captains, junior to 
plaintiff on defendant PCA’s seniority list, may be in¬ 
structors or check pilots at that flying school and it is un¬ 
likely that the plaintiff could receive fair tests or examina¬ 
tions of his professional skill at such school. 

• •••••• 

(Note: Paragraphs 18 and 19 of this complaint are the 
same as paragraphs 19 and 20 of the Edwards complaint, 
supra, page 10.) 

165 Wherefore, plaintiff prays: 

1. That the Court enter a preliminary injunction enjoin¬ 
ing defendant PCA, its agents, employees, attorneys, and 
all other persons acting in concert or in participation with 
it, from interfering or continuing to interfere, in any way, 
during the pendency of these proceedings, with plaintiff’s 
employment by defendant PCA as a Captain assigned to 
scheduled air line flying duty or with his full enjoyment of 
all rights and privileges customarily accorded such position, 
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for any reason arising ont of a reduction in plaintiff’s 
166 seniority as established on his reemployment b|y de¬ 
fendant PCA in October 1945 and recognized ija the 
Pilots Seniority List of July 1, 1947 to entitle him, as of 
this date, to place number 65. 

2. That upon final hearing plaintiff’s right to reemploy¬ 
ment by defendant PCA on October 16,1945 with seniority 
dating from February 18, 1941, be declared, and that de¬ 
fendant PCA, its agents, employees, attorneys, and all other 
persons in active concert or participation with it, bei per¬ 
manently enjoined and restrained from failing or refusing 
to grant plaintiff status and pay commensurate with his 
seniority, as declared, for the duration of his employment 
with defendant PCA. 

3. And for such other relief as the Court may deem 
meet. 

(S.) Howard C. Westwood, j 
(S.) Edwin McElwain, 

(S.) Amy Ruth Mahin, 

Attorneys for Plaintiff . 

i 

i 

• •••••• 

i 
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COMPANY’S ANSWER IN YOUNG CASE 

183 Filed Nov. 24,1947. 

District Court of the United States for the District 

or Columbia 

Civil Action. File No. 4097-47 

JAMES A. YOUNG, 534 Cornell Avenue, Chicago, 

Illinois, Plaintiff, 

vs. 

PENNSYLVANIA-CENTRAL AIRLINES CORPORA¬ 
TION, a Delaware Corporation, Washington, D. C., 

AIR LINE PILOTS ASSOCIATION, National Press 
Building, Washington, D. C., Defendants. 

Answer of Pennsylvania-Central Airlines Corporation 

Defendant, Pennsylvania-Central Airlines Corporation 
(hereinafter referred to as PCA), by its attorney, makes 
die following answer to the complaint: 

1. Defendant PCA admits the allegations of paragraphs 
1, 2, 3,4, 5, and 6 of the complaint. 

2. Answering paragraph 7 of the complaint, defendant 
PCA admits that it wrote the letter to plaintiff as alleged 
but in respect to the truth of the other allegations of this 
paragraph, states that it is without knowledge or informa¬ 
tion sufficient to form a belief thereof. 

3. Answering the allegations of paragraph 8, the defend¬ 
ant PCA admits that plaintiff ceased on June 1,1942 to act 
as pilot on regularly scheduled flights operated by defend¬ 
ant PCA. In respect to the remaining allegations of para¬ 
graph 8, the defendant PCA states that it is without infor¬ 
mation or knowledge sufficient to form a belief as 

184 to the truth thereof. 

• •••••• 

(Note: The remaining paragraphs in this answer are the 
same as the corresponding paragraphs in Capital’s answer 
to the Edwards complaint, supra, pages 31-33.) 
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ANSWER OF ALPA IN YOUNG CASE 

188 Filed November 24,1947 

i 

In the District Court of the United States for the 

District of Columbia 

l 

Civil Action No. 4097-47 

JAMES A. YOUNG, 534 Cornell Avenue, Chicago, 

Illinois, Plaintiff, 

v. | 

PENNSYLVANIA-CENTRAL AIRLINES CORPORA¬ 
TION, a Delaware Corporation, Hotel Statler, Wash- 
ington, D. C.; AIR LINE PILOTS ASSOCIATION, 
National Press Building, Washington, D. C., Defend¬ 
ants. 

Answer of Defendant, Air Line Pilots Association 

(ALPA) 

1. Answering paragraph “One” of the complaint, de¬ 
fendant Air Line Pilots Association (hereinafter referred 
to as ALPA) denies each and every allegation thereof 
and avers that the allegations of this paragraph are legal 
theories of the plaintiff’s case. 

2. Answering paragraph‘ ‘ Two “ Three ”, “ Four ’ ’, and 
“Five” of the complaint, defendant ALPA admits ffhe 
allegations thereof except that it has no knowledge |or 
information sufficient to form a belief as to the truth!of 
the allegation of paragraph “Three” that plaintiff is| a 
resident of the State of Illinois. 

3. Answering paragraph “Six” of the complaint, de¬ 
fendant ALPA admits that the plaintiff was employed as 
a co-pilot by defendant Pennsylvania-Central Airlines 
Corporation (hereinafter referred to as PCA) as alleged 
in said paragraph “Six” from February 18, 1941, to 
June 1, 1942; but defendant ALPA avers that throughout 
this period plaintiff was a probationary employee who had 
not at any time during this period satisfactorily passed 
the regular tests for advancement to regular and permanent 
employment by PCA. 

i 
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189 4. Answering paragraph “Seven” of the com¬ 
plaint, defendant ALPA admits that in May, 1942, 

plaintiff applied for a commission in the United States 
Army; that he discussed his application with his superior 
officer in PCA, and that on May 27,1942, plaintiff received a 
notice of termination of his employment with PCA, effective 
June 1,1942, in the terms set forth in paragraph “Seven.” 
Defendant ALPA denies each and every other allegation 
contained in paragraph “Seven”; and avers that prior to 
making an application for a military commission in May, 
1942, the plaintiff knew that his services for PCA were 
not satisfactory and that his discharge from employment 
by PCA was imminent. Plaintiff knew that the notice of 
May 27,1942, was a polite form of discharge; that co-pilots 
in the employ of PCA at the time with lesser seniority than 
the plaintiff were retained by PCA; that new pilots were 
hired immediately after his discharge, and that his name 
was dropped from the published Seniority Lists, which by 
a starred designation, gave notice to the plaintiff and to 
all other pilots of those pilots absent on military leave, 
with their respective seniority positions. 

5. Answering paragraph “Eight” of the complaint, de¬ 
fendant ALPA admits the allegations thereof except that 
it is without knowledge or information sufficient to form 
a belief as to the truth of the allegation to the effect that 
plaintiff, while on duty as a civilian pilot, was paid as 
though he were a commissioned officer of the United States 
Army Air Forces. 

6. Answering paragraph “Nine” of the complaint, the 
defendant ALPA admits the allegations thereof except 
that it denies that it “purported” to act as the exclusive 
representative of all the pilots of PCA, and avers that at 
all times mentioned in the complaint and at the present 

time it did in fact act and is now acting as the duly 

190 constituted exclusive bargaining representative of 

all such pilots; that the collective agreements between 

ALPA and PCA established, among other things, by com¬ 
mon and uniformly applied rules, the seniority rights of 
all pilots including plaintiff, the right to lay-offs in order 
of seniority in event of reduction in staff, the right of PCA 
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to discharge probationary pilots without cause or recourse, 
and the right of individual pilots and ALPA to a fair and 
complete procedure for the hearing and adjudication of 
contested discharge and seniority cases, with the right of 
individual pilots to designate their own representatives 
where that was appropriate. 

7. Answering paragraph “Ten” of the complaint, |de¬ 
fendant ALPA admits the allegations thereof, except that 
the defendant ALPA denies that PC A recognized ^nd 
established February 18, 1941, as plaintiff’s seniority 
period date. Defendant ALPA avers that the action of 
PCA in placing the plaintiff ahead of other pilots, including 
war veterans with greater seniority than plaintiff, was 
subject to protest upon the posting of the Seniority Lists 
in or about January, 1946. The other pilots and AL[PA 
had the right, which the plaintiff knew and expected would 
be pursued, to protest any assigned position and to capse 
such a protest to be heard and finally determined through 
the grievance procedure established by the collective agree¬ 
ment of 1940 in effect at all times mentioned in the com¬ 
plaint. 

8. Answering paragraph “Eleven” of the complajmt, 
defendant ALPA denies each and every allegation thereof, 
except that it admits that the plaintiff applied for mem¬ 
bership in ALPA; but defendant avers that the plaintiff 
was not, at the time of his application, eligible to mem¬ 
bership under the uniform rules of ALPA, because he pad 
not completed a year of service as a pilot; and since then 
and up to the present time, plaintiff’s status has been the 

subject of dispute. 

191 9. Answering paragraph “Twelve” of the com¬ 

plaint, defendant ALPA denies each and every allega¬ 
tion thereof, and avers that a seniority grievance was dply 
presented and prosecuted by ALPA in accordance with ^he 
provisions of the collective agreements of 1940 and 1947. 
ALPA acted upon the protest of about 100 pilots of P(jA, 
including war veterans, who were prejudiced by the wrong¬ 
ful reinstatement of the plaintiff to a senior position, de¬ 
spite the fact that he had been discharged by PCA on 
June 1, 1942. The grievance was first heard by a PCA 
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official, a first appeal was heard by PCA Operations Man¬ 
ager, and a second appeal by PCA Chief Operating Officer. 
In all these proceedings plaintiff was accorded a full and 
fair hearing, plaintiff was recognized as an interested party, 
received due notice of all hearings, was present at all 
hearings, was represented by counsel of his own choosing, 
who presented evidence by documents and witnesses, cross- 
examined adverse witnesses, and argued the issues. An 
accurate stenographic transcript of each hearing was taken 
and the plaintiff received a copy of each transcript. 

• •••••• 

(Note: The remaining paragraphs of this answer are 
the same as the corresponding paragraphs in ALPA’s 
answer to the Edwards complaint, supra, pages 37-40.) 

• •••••• 


OPINION OF DISTRICT COURT 

200 Filed July 6, 1948 

In the District Court of the United States for the 

District of Columbia 

Civil Action No. 4097-47 

JAMES A. YOUNG, Plaintiff , 
v. 

PENNSYLVANIA-CENTRAL AIRLINES CORPORA¬ 
TION, AIR LINE PILOTS ASSOCIATION, Defend¬ 
ants . 


Informal Memorandum 

• •••••• 

(Note: The text of this informal memorandum is the same 
as the corresponding memorandum in the Edwards case, 
supra, pages 40-41.) 


FINDINGS AND CONCLUSIONS 

201 Filed August 4, 1948 

In the District Court of the United States for th;e 

District of Columbia 

Civil Action No. 4097-47 

JAMES A. YOUNG, Plaintiff, 

v. j 

PENNSYLVANIA-CENTRAL AIRLINES CORPORA¬ 
TION, AIR LINE PILOTS ASSOCIATION, Defend¬ 
ants. _ 

i 

This cause came on to be heard on its merits. Testimony 
was taken, exhibits were offered, and the cause was argiled 
by counsel. Upon consideration of the entire case, the 
Court makes the following findings of fact and conclusions 
of law: 

• •••••• 

(Note: The Findings of Fact and Conclusions of Law 
are the same (with the exception of dates) as those in the 
Edwards case, supra, pages 41-42.) 

FINAL ORDER 

203 Filed Aug. 4, 1948 

In the District Court of the United States for the 

District of Columbia 

Civil Action No. 4097-47 

JAMES A. YOUNG, Plaintiff, i 

v. | 

PENNSYLVANIA-CENTRAL AIRLINES CORPORA* 
TION, AIR LINE PILOTS ASSOCIATION, Defend¬ 
ants. 

Final Order Denying Injunction and Dismissing Complaint 
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(Note: The text of this order is the same as the text of 
the corresponding order in the Edwards case, supra, page 
43.) 

NOTICE OF APPEAL 

204 Filed Aug. 19, 1948, Harry M. Hull, Clerk 

In the District Court op the United States for the 

District op Columbia 

Civil Action No. 4097-47 

JAMES A. YOUNG, Plaintiff, 
v. 

PENNSYLVANIA-CENTRAL AIRLINES CORPORA¬ 
TION (now Capital Airlines, Inc.), AIR LINE PILOTS 
ASSOCIATION. 

Notice of Appeal 

Notice is given that James A. Young, plaintiff above 
named, hereby appeals to the United States Court of Ap¬ 
peals for the District of Columbia from the final order 
entered herein on August 2, 1948. 

(Signed) Edwin McElwain, 

Attorney for Plaintiff, 

701 Union Trust Building, 
Washington 5, D. C . 

Dated: August 18, 1948. 

Notices to Robert B. Hankins, 1016 Ring Bldg. Henry 
Kaiser, 1835 Jefferson Place. 

• •••••• 



59 


PRETRIAL PROCEEDINGS 

296 Filed Aug. 31,1948 

The Deputy Clerk of the Court: Edwards vs. Pennsyl¬ 
vania-Central Airlines and Young vs. Pennsylvania-Central 
Airlines. 


I 

303 Mr. Kovner: Edwards; he applied for another job 

with an airline company. 

The Court: Do you claim that he too had been given! an 
unsatisfactory rating? 

Mr. Kovner: No. In the case of Edwards, we know from 
the record he was discharged because he was Jewish. 
When the company came around to letting someone go, they 
thought of who they might let go, and who was unsatisfac¬ 
tory for one reason or another. In Young’s case he Was 
definitely unsatisfactory and incompetent. In Edwards’ 
case it wasn’t any claim of incompetency but because he Was 
Jewish. 

The Court: I do not suppose the statement that he was 
let go because he was Jewish is material here? 

Mr. Kovner: No, we don’t think that is. That is not rele¬ 
vant because he was a probationary employee. His father 
wrote a letter to the union protesting and claiming that he 
had been discharged because of this ground, and the union 
replied: We cannot do anything because he is a proba¬ 
tionary employee and under the contract probationary em¬ 
ployees can be discharged, with or without cause, and they 
have no comback. 

Mr. Burke: I want to explain our position, Your Honor, 
because I think it is fairly obvious to you that the company 
is in the middle, between A and B. All these men hre 
305 qualified, and it doesn’t make any difference to the 
company whether Joe flies or Smith flies. 

I may be able to clarify one point. The first three hear¬ 
ings were purely and simply company controlled in that they 
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probably authorized Mr. Sebree to hear the evidence, and 
that is his job as specifically mentioned, and the other was 
that as company designee, on his appointment to the board 
and when it moved over there, it went ont of the -company 
hands into the hands of the board, consisting of two com¬ 
pany and two union members, and they brought a decision 
. against the company, and the company seeks to obey the 
i order of the board. 

The Court: What does your company say about this dis¬ 
charge or layoff of these men originally! 

Mr. Burke: Well, originally on that—our only reason¬ 
able answer to that is based on the three records in which 
we sustained the position of the men originally. We are in 
a very funny position, being in the middle, between our em¬ 
ployees and our employees. 

The Court: It seems to me you should be able to say 
whether you fired them or laid them off. Did you intend to 
1 fire or lay them off at the time! 

Mr. Burke: On the evidence presented in the first three 
hearings, the company maintained the Pilots Association 
had not made out their case, and we can only sit as a judge, 
as you are. 

306 The Court: Well, you are in a different position. 
Let us reduce it to simple terms. 

I have a man working for me, and I am not making as ( 
much money as I used to make, and I have to let him go. 

I know at the time whether I am firing him or whether I am 
laying him off. He may be in doubt but I should not be. 
You are now in the employer’s position. What do you say 
about that! 

Mr. Burke: Our position and the answer I can give you 
is that when the men were restored and came back from the 
armed forces, they were reviewed completely by the com¬ 
pany. 

The Court: What is that! 

Mr. Burke: Their status was reviewed by the company 
when they came back, probably by different people than 
actually handled the discharge or layoff when they left. 




When these men reapplied, they were reviewed by the chief 
pilot of the company, and the company said: Based on the 
papers, we find these men are entitled to their original ben- 
iority and restored them to the original date of employment 
seniority. 


Then the pilots filed a protest, and the company said we 
will give yon a hearing on the protest, and the union came 
in, and in the company’s opinion, they hadn’t made out their 
case. 

The Court: I know but that does not squarely answer the 
question. If you do not know, that is one thing. If you as 
a lawyer do not know the answer, that is all right. 

If you say that your client just don’t know now 
307 what they meant in 1941, that is an answer, but to say 

that the company took the position at the board hear¬ 
ing that the Pilots Union hadn’t made out their case is not 
an answer to my question. 

I think that both plaintiffs here and the union in this -case 
are entitled to know at the pretrial what position—apd I 
think you are going to have to take one—you will take on 
that question at the trial. 

What did you intend to do when you separated them? 
Did you discharge them or did you lay them off, or do 
you know? 

Mr. Burke: I would have to answer: I don’t know because 
I wasn’t a party participant. * 


The Court: Are you speaking as Mr. Burke, the lawyer, 
or as Pennsylvania-Central Airlines? 

Mr. Burke: I am speaking as my own opinion in that I 
don’t know the details of the handling of it. I don’t know 
about it and I wasn’t there at the time. 

The Court: Well, I know you were not there, but what was 
your company’s position? Can you, as a lawyer, today tell 
me what your company will say through its witnesses at the 
trial about that? 

Mr. Burke: The company is going to try very strenuoubly, 
if they can do so properly, not to take sides one way or the 
other. 
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The Court: You may have to take a position on that. If 
you try this case before me, I am going to make you take 
one. 

308 If your people say today: We don’t know now, or 
we don’t remember, or the record does not show it, or 
we didn’t think about it one way or the other, that is an 
answer, but you cannot take no position on that question. 
I will tell you that. 

Mr. Burke: When the case was originally presented by the 
pilots, we took the position they were not fired, and the 
pilots tried to insist it was so, and the judge that heard the 
matter in effect held that the pilots hadn’t made out their 
case. 

The Court: Well, that probably is an answer and that is 
probably your position now, that at that time that you didn’t 
fire them but laid them off. 

Mr. Kovner: No. 

The Court: You cannot answer for him. 

Mr. Kovner: I think I can give an answer for the hesitancy 
in the answer. I am not trying to speak for the company. 

The Court: You cannot answer for the Pennsylvania- 
Central Airlines. 

Mr. Kovner: I have had the same trouble with the com¬ 
pany that you are having. I have said they have to get in 
the proceeding. This is not a case of what the plaintiff 
contends but what the company intended, and the difficulty 
at the present time is that it feels it may catch it whatever 
the result of the decision may be, and it is trying to play 
safe. 

The Court: Obviously, and I will take judicial notice of 
that. 

• •••••• 


Mr. Westwood: As far as Edwards is concerned, Mr. 
Kovner and I are in agreement that if Mr. Edwards was 
fired, it was because he was a Jew. 

The Court: You said you are in agreement on that? 
Mr. Westwood: That is right; if he was fired it was be¬ 
cause he was a Jew. 



The Court: Doesn’t that make a difference? 

Mr. Westwood: I think it does. 

The Court: Do you so agree? 

Mr. Kovner: No, we don’t. 

The Court: Do you think if he was fired it is because he 
was Jewish? 

Mr. Kovner: I would like to put it this way: It is one 
of those questions which is obscured. The parties do not’ like 
to talk about it. It is a problem which gave me great bon- 
cera. 

The Court: Do you agree with that? 

Mr. Burke: Not as far as company policy is con- 
311 cerned, but the supervisor’s opinion would be some¬ 
thing, too. There might be individuals involved who 
might have had that prejudice in their mind. 

The Court: Well, that is too vague. I cannot put that in 
the form of a stipulated fact in the case. 

Mr. Kovner: I want to make one thing clear: It wasn’t 
union policy either and the union had nothing to do with it 
either. 


THE TRIAL 

211 Proceedings j 

The Court: You may call your witness. 

Mr. Westwood: Before calling the witness, there will be 
a stipulation, Your Honor, that represents our effort to 
avoid taking hours of time authenticating documents. 

The Court: Let us have the stipulation first. 

Mr. Westwood: I do not think it is necessary to read fhe 
stipulation. What we have attempted to do there, Your 
Honor, is to take care of the matter of proving the authen¬ 
ticity of the many documents that are involved in the case, 
reserving, however, the right to object on the ground! of 
relevance of admission into evidence of any one of them. 
It is really a waiver of the necessity to identify documents 
and prove their existence, and so forth. The signature page 
is page 7 of the stipulation. 
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The Court: That is right 

Mr. Westwood: Just as a matter of mechanics, I was 
going to suggest that we mark this for identification at this 
time, and then later on, when we have finished our testimony, 
formally introduce it into evidence. There will be occa¬ 
sions to refer to it from time to time, Your Honor, as we 
proceed with the testimony. 

The Court: It would seem better if you have it marked, 
offer it, and let it be received in evidence; then it is available 
when you need it. 

212 Mr. Westwood: That is quite all right. 

The Court: You may have it marked as Plaintiffs* 
Exhibit 1, and without objection it will be received. 

(The stipulation referred to was marked as Plaintiffs’ 
Exhibit 1 and received in evidence.) 

Mr. Westwood: It would also be desirable, I should think, 
at this time to offer in evidence as Plaintiffs * Exhibit 2 
the record of the so-called grievance proceedings. We have 
this problem with that, Your Honor: This record is a 
transcript of testimony taken before these various agencies. 
There were a number of exhibits that were introduced from 
time to time, and the company, Capital Airlines, has got 
these exhibits together. They are here in this pile. It is 
a rather awkward set of papers. 

The Court: The transcript is in how many volumes? 

Mr. Westwood: It is in five volumes. It is a transcript 
of five volumes, and there is a decision, together with the 
various exhibits that were introduced during the course of 
the proceedings. We have those exhibits here. 

The Court: Were they identified at that hearing in any 
way? 

Mr. Westwood: At the hearing in the grievance proceed¬ 
ings they were identified, and our stipulation specifies that 
they have been initialed by opposing counsel, indicat¬ 
ing that they are true copies of the exhibits introduced 
there. 

213 The Court: Suppose you offer the transcript and 
the exhibits, it being understood that the exhibits 
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will be identified by reference to Plaintiffs’ Exhibit I which 
has just been received. 

Mr. Westwood: That is correct. 

The Court: Then, that record will be Plaintiffs’ Exhibit 
2 and will be received without proof. 

Mr. Hankins: I do have objection to receiving it in evi¬ 
dence. The company’s position, as Mr. Burke stated, is 
that the award of the System Adjustment Board is final and 
binding upon the company. In other words, this matter 
was raised with the company by the union a long, long time 
ago. Three preliminary hearings were held before company 
officials. Then, according to the established procedure un¬ 
der the union contract, an extensive hearing was held be¬ 
fore the System Board of Adjustment. That hearing is 
represented in that transcript, of course, together with the 
exhibits which are along with that, as offered in evidence 
by Mr. Westwood. The company believes that it is good 
law that this Court should not go behind the award of the 
System Board of Adjustment. The established law is that 
the award of the System Board of Adjustment is final and 
binding. j 

Under those circumstances, we say that nothing would 
be gained by receiving evidence of this type in this record, 
and we therefore object to its admission. 

214 The Court: Well, a familiar rule would have to be 
applied, even if your position is correct, and that j is 
that the final award must have reasonable support in the 
record of the hearing. 

Mr. Hankins: No, Your Honor. I think the established 
law is that the final award of the System Board of Adjust¬ 
ment is final and binding upon the company, upon the 
union, and upon the company’s employees, unless for some 
reason shown the employee involved did not have notice 
of the proceeding, or perhaps was unfairly treated in that 
proceeding. 

Now, this evidence is not offered for any such reason; 
it is just offered to show that there was a proceeding. 

The Court: And the nature of the proceeding and what 
occurred. 
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Mr. Hankins: And the natnre of the proceeding. 

Mr. Westwood: That is correct. 

The Court: It would seem to the Court that, in any event, 
if the award is to be final, it would have to have support 
in the hearing out of which it grew. 

Mr. Hankins: Well, Your Honor, I concede that, and per¬ 
haps I am trying to save the time of the Court as well as 
objecting here on the ground of immateriality. We take 
the position that if the award of the System Board of 
Adjustment should properly be presented in evidence to 
this Court, we will present it. Then, if Mr. West- 

215 wood, as attorney for the plaintiffs, is to attack that 
in his affirmative case, he has set forth two points on 

which he wishes to attack it. First, if I may say so, he has 
set forth that there was no representative of either of the 
two plaintiffs and the System Board of Adjustment, in the 
sense that there was no man appointed by them to the Sys¬ 
tem Board of Adjustment. The company will concede that. 
We do not need that record for that point. 

The second point is that the plaintiffs were not parties 
in the proceeding before the System Board of Adjustment. 
Now, that record is replete with evidence to show that 
they were actually parties, that they had notice, that they 
were represented by counsel, that they had the right to sub¬ 
mit their own evidence and to cross examine other witnesses. 
That fact could be determined without having that entire 
document of the whole proceeding here. 

Unless Mr. Westwood wishes to point to particular parts 
of them as bearing out his second point, I think it should 
be excluded as being immaterial. 

Mr. Westwood: The only purpose in offering this, Your 
Honor, is not as proof of the truth of the matters testified 
to in the course of those proceedings, but to show exactly 
what has happened in the grievance proceeding. I know 
of no way of doing that except by bringing the record of 
those proceedings here. 

216 The Court: The exhibit will be received. How¬ 
ever, the Court wishes to say that he will depend upon 

counsel to point out matters in the record that tend to sup¬ 
port any position which he might take. In other words, it 
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would be too much of a task for the Court to try to digest 
that whole record when useless to do so. 

Mr. Westwood: That is correct. 

The Court: If counsel for the plaintiff relies upon s6me- 
thing in the record, the Court will want to know what it is. 
Likewise, if the defendant relies upon something inj the 
record, the Court thinks the defendant should point it out, 
so that the Court will know just what is relied upon. But 
it will be in evidence for the use of counsel and the use of the 
Court in any other way. 

I 

(The record of the proceedings before the System Board 
of Adjustment was marked as Plaintiffs’ Exhibit 2 jand 
received in evidence.) 

Mr. Westwood: We also have attached to the complaint, 
Your Honor, provisions of the employment agreement be¬ 
tween the employees of Capital Airlines and Capital Air¬ 
lines. That is the union agreement. 

The Court: You have two of them here. 

Mr. Westwood: One is the one that was in effect, Ytour 
Honor, as of April 22, 1940; and then another agreement 
was entered into about a year ago, which is the jone 
217 in effect today. But it is stipulated that the one in 
effect today just simply continues any rights that 
may have been created under the earlier one. 

The Court: Is that agreed to? 

Mr. Hankins: Yes, that is agreed to. 

The Court: That the copy of the agreement effective 
June 1, 1947, as far as this case only is concerned, has jthe 
effect of keeping alive the provisions of the contract effective 
April 22,1940; is that correct? 

Mr. Hankins: Yes. 

Mr. Westwood: That is correct. That is stated in the 
stipulation. I had not intended to introduce into evidence 
physically any other copy of the agreement. It is attached 
to the complaint. Is that satisfactory? I do not have any 
other copies of the agreement, as a matter of fact. It is 
a rather elaborate booklet. 

The Court: They are here. Shall we have it understood 
that these copies as attached to the complaint, as Exhibits 




68 


A and B, will be received in evidence by reference to the 
complaint? 

Mr. Westwood: Yes. 


• •••••• 

219 Mitel Estes was called as a witness and, being first 

220 dnly sworn, testified as follows: 

Direct Examination. 

By Mr. Westwood: 

Q. Give yonr name and address to the reporter. 

A. Mnrl Estes. My address is at Langley Field, Hamp¬ 
ton, Virginia. 

Q. Yon are now on active dnty with the Army? 

A. Yes, sir, I am. 

Q. Yon are appearing here under subpoena and not 
voluntarily; is that correct? 

A. That is right. 

Q. What is yonr present position in the Army? 

A. I am a lieutenant colonel in the Air Force, and 1 
am presently deputy chief of the Flight Safety Division 
Field Office of the Air Inspector. 

Q. Were you ever in the employ of the defendant PCA? 

A. Yes, I was employed by PCA from June, 1932, until 
I secured military leave of absence to go on active duty with 
the Army. 

Q. When was that? 

A. That was last July, I believe. Last June or July I 
went on active duty with the Army. I had been absent 
from PCA- 

The Court: Is not that close enough—June or July? 
Mr. Westwood: That is correct. 

221 The Witness: Previously I had been absent from 
August, 1942, until January, 1946, I believe it was. 


By Mr. Westwood: j 

Q. What was your position with PC A! 

A. I was first employed as a pilot at PCA. I eventually 
became assistant chief pilot and latterly chief pilot of the 
eastern region, with headquarters in Washington. 

i 

The Court: I should like to be enlightened as to the pur¬ 
pose of this testimony. 

Mr. Westwood: Colonel Estes was the immediate superior 
of Edwards—the plaintiff Edwards—at the time that Ed¬ 
wards received his notice of layoff, and he will testify con¬ 
cerning the circumstances of what happened at that time.; 

The Court: Very well. 

Mr. Hankins: Your Honor, as I said before, in connection 
with these exhibits setting forth the transcript of previous 
grievance procedure, Pennsylvania-Central Airlines will 
object to any testimony which attempts to re-try that pro¬ 
cedure. | 

The Court: Will you make your objections when the 
questions are pending, please T j 

Mr. Hankins: Yes, sir. 

By Mr. Westwood: ! 

i 

Q. Will you explain to the Court the position or duties of 
assistant chief pilot and chief pilot, which you say 
222 you held? 

The Court: Why are we concerned with that? 

Mr. Westwood: Well, the assistant chief pilot and the 
chief pilot are those immediately in charge of pilots who 
fly the line. They deal with the pilots, Your Honor, op 
behalf of the company. It was Colonel Estes who dealt with 
Edwards at the time of Edwards* layoff. 

Mr. Hankins: Your Honor, I object to that on the ground 
previously stated, that it does not have any relation to the 
award of the System Board of Adjustment which is here 
in controversy. 

The Court: I do not see the relation. 

Mr. Westwood: Well, it is our position, Your Honor, that 
an award of the System Board of Adjustment can have no 
effect whatsoever so far as rights under the GH Bill of 
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Bights are concerned; that the GI Bill of Bights guarantees 
to these plaintiffs certain rights to come back with the 
company, and those rights- 

The Court: That is a*matter of law, is it not? 

Mr. Westwood: Yes, that is a matter of law; and, of 
course, we have to prove that we were entitled to come 
back with the company under the GI Bill of Bights. 

Mr. Hankins: Your Honor, again, I think that has all 
been considered in this testimony which has been received 
here as Plaintiffs’ Exhibit 2; and again I object. 

223 The Court: Does not that exhibit show what relation 
this plaintiff had to the PC A and what happened with 

respect to the termination of that relationship? 

Mr. Westwood: Well, the exhibit does show what went 
on in the course of the grievance proceeding, and there was 
testimony about the circumstances of the plaintiff’s leaving, 
and so forth. However, we do not offer Exhibit 2 for the 
purpose of proving the truth or falsity of the matters testi¬ 
fied to in the course of that proceeding. As we see it, we 
have a right here to prove to this Court that these plain¬ 
tiffs are entitled to their rights under the GI Bill of Bights 
and entirely apart from the award of the System Adjust¬ 
ment Board. 

The Court: Well, is there any dispute about the things 
you expect to elicit from the colonel’s testimony? Can’t 
you stipulate what his situation was? 

Mr. Hankins: Your Honor, I should like to state the 
company’s position with respect to the Bill of Bights, if 
I may.' 

Under the statute, as you know, an employee who was 
still an employee at the time he entered the armed service 
is entitled to restoration to his position of like seniority or ‘ 
like position. He is entitled to that restoration for a period 
of one year from the time of his return. 

Now, the System Board of Adjustment, in this 

224 extensive procedure which you see represented here 
before you, determine that these plaintiffs were not 

employees at the time they entered the armed service. 
That is the determinative question here, and again we say 
that that finding is final and binding upon the company , 
and that it is amply substantiated. 
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Mr. Westwood has attacked it in his opening statement 
on the grounds, first, as I said before, that there was no 
representation of these two men by their own appointed 
representatives on the board, and second that they were Inot 
parties to the proceeding. As to that, we think it is fair 
to proceed further with this trial. However, as to what went 
on in 1942 between Mr. Estes and one of the defendants is, 
we feel, entirely beyond the issues of this case. 

Mr. Westwood: Let us say, for the sake of argument that 
there had been no proceedings before the System Board of 
Adjustment. Then we would have to come in and prove 
that we had a case under the GI Bill of Rights, that these 
men were employed, that they were laid off on account of 
reduction in force and were not fired, that they went into 
military service, and so forth. 

Now, the fact that there was a determination by the 
System Board of Adjustment makes no difference as far as 
our rights under the GI Bill of Rights are concerned, be¬ 
cause those are rights that are enjoyed by virtue of the 
statute and cannot be affected one way or the other 
225 by some arbitration or some proceeding under a 
union agreement. The statute extends the rights, and 
the rights are enjoined under the statute. As I said this 
morning, in fact, in the Fishgold case there had been an 
arbitration and a ruling by an arbitrator with respect to 
the rights that the plaintiff there involved had. Neverthe¬ 
less, the Court there went right ahead and determined the 
case entirely apart from the decision of the arbitrator. 

It is simply a case of having a right, so far as the GI Bill 
of Rights part of the case is concerned, to show, de noyo, 
what the situation was. 

The Court: Do you expect to show, de novo, matters that 
are related and found in this record? 

Mr. Westwood: I expect to show, de novo, Your Honor, 
that these men were laid off on account of reduction in 
force; simply that. 

Mr. Hankins: Your Honor, I should like to call your 
attention to the fact that Mr. Estes testified both in one 
of the grievance proceedings and again before the System 
Board of Adjustment. I believe that is correct. 


I 
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The Court: I do not see how there can be any dispnte 
abont certain of these preliminary facts: that the plaintiff 
was an employee and that his employment came to an end 
in a particular manner. I think that was in writing. 

Mr. Westwood: Well, it is—at least, that is onr 

226 position, Your Honor. 

The Conrt: So is there any dispute in the plead¬ 
ings as to that? 

Mr. Hankins: Yes, Your Honor, there is a question 
whether these men were actually employees of the company 
at the time they entered the armed service. 

The Court: Well, let us go ahead and see where it leads. 

By Mr. Westwood: 

Q. Do you know the plaintiff Edwards? 

A. Yes, sir, I do. 

Q. Was he assigned to your division while you were the 
chief pilot? 

A. Yes, sir. 

Q. You were his immediate superior in the company? 

A. Yes, sir. 

Q. In October of 1941, did the company have occasion 
to curtail its schedules, or was there curtailment contem¬ 
plated at that time? 

A. Yes, sir. In November most every year there is a 
curtailment of all schedules. 

By The Court: 

Q. No; he just asked you about one year. 

A. Sir? 

Q. He just asked about one particular year. 

A. Yes; in November, 1941. 

227 By Mr. Westwood: 

Q. There was curtailment in November. Did you con¬ 
sider a layoff of employees prior to November, 1941? 

A. Yes, we had to figure that out ahead of the November 
1 date. I don’t remember, but I think the curtailment be¬ 
came effective as of 1 November—at least it was some time 





in November—and it was customary to notify those people 
some time in advance. 


By the Court: 


Q. No. Yon are talking about what is customary 
have to know just what happened here in this case. 
A. All right, sir. 


7 
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By Mr. Westwood: 

Q. Did you have any conversations with the plaintiff 
Edwards concerning the matter of a layoff at any time 
during the month of October, 1941? 

A. Yes. 

Q. Will you tell the Court the circumstances of that con¬ 
versation? 

A. I told Edwards that it would be necessary to lay off 
a certain number of copilots due to the reduction in sched¬ 
ules. As I remember, the reduction in schedules caused 
some first pilots to be reduced to copilots, and each tpne 
a pilot was reduced to copilot it involves laying off Ijwo 
copilots. 

By the Court: 

228 Q. Wasn’t that all in writing? 

A. No, sir; that conversation was not in writing. 
I notified Edwards in writing that due to reduction in 
schedules it would be necessary to lay him off. 

i 

i 

By Mr. Westwood: I 


Q. Now, was Edwards laid off in order of seniority? 

A. I am not certain whether Edwards was laid off-f-I 
don’t believe he was. He was laid off as a result of a 
number of names given to me by the pilots. I don’t re¬ 
member how many names were on that list, but a certain 
number of people were laid off as a result of some advice 
from the pilots who were flying locally. 

Q. How did it happen that there was advice from the 
pilots as to who should be laid off? 

A. The pilots were responsible for training copilots that 
flew with them and worked with them each day. It was 


V 
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customary to consult with the pilots concerning the abilities 
of certain individuals—of all copilots—and when curtail¬ 
ments in schedules took place, it was also customary to 
ask those boys what copilots should be laid off. 

Q. Was it recommended that Edwards be laid off? 

A. The whole list that was given me was recommended 
to be laid off. 

Q. Was there any question about Edwards’ ability as 
a pilot? 

229 A. I don’t believe so. 

Q. In the conversation you had with Edwards, did 
you discuss the matter of his seniority standing? 

A. No, not that I remember. 

Q. What reason did you give him in the conversation 
with him for the layoff? 

A. That it would be necessary to layoff so many copilots 
as a result of this reduction and that his name was on the 
list. 

Q. Did you tell him why it was that you had decided to 
lay him off? 

A. No, other than that it was due to curtailment in 
schedules. At that time there was some conversation about 
Edwards’ reserve commission. 

Q. What was that conversation? 

A. Well, he advised me that he had a commission in the 
Naval Keserve, but I don’t think that had anything to do 
with his being laid off at that time. I felt that he was 
fortunate to have one because he was going to be laid off, 
and he could go on to something else. 

Q. Did you actually send a notice to Edwards as to the 
layoff? 

A. I dictated a notice to Edwards and, I believe, to all 
the other people concerned, to the effect that they were 

230 being laid off as of November 1. 

Q. I show you in Plaintiffs’ Exhibit 1 a document 
which is marked as document No. 6. Will you examine that? 

A. That is right. 

Q. Is that the notice you sent to Edwards, or a copy of 
the notice you sent to Edwards? 

A. Yes, that is. 


The Court: Was that exhibit dated October 24, 1941? 

Mr. Westwood: That is correct, Your Honor. It is docu¬ 
ment No. 6 attached to the stipulation, and it is the one 
that is a written notice that says, “Due to the reduction of 
schedules, and so forth, you are laid off.” 

By Mr. Westwood: ! 

i 

Q. Did you have any discussion with Edwards about the 
quality of his work? 

A. I believe that I told Edwards that his work was satis¬ 
factory—that is, I am reasonably certain that I did. j 

Q. Now, also in Plaintiffs’ Exhibit 1, appearing as docu¬ 
ment No. 8, I show you a photostat of a form entitled or 
headed, “Removal from Payroll,” appearing over your 
signature. You will notice in that form that there is a refer¬ 
ence to the fact that Edwards will have to be replaced. Do 
you notice that? 

A. I notice that. This document has to do with removal 
from payroll, and this particular item you refer', to, 
231 “It will be necessary to replace this man,” may 
have meant that at that time there was still a shortage 
for a temporary period. Frequently when we made a lay¬ 
off, the system was slightly out of adjustment, and you 
would take men from one place to another—they might be 
transferred either temporarily or permanently—to com¬ 
plete the normal number of crews that you had at a base. 

Q. You mean you might have to shift a man from one 
division to another? 

A. You might have to. 

Mr. Westwood: That is all, Your Honor. i 

i 

Cross Examination. 

i 

! 

By Mr. Hankins: j 

Q. Mr. Estes, you participated in the hearing before the 
Adjustment Board in this case, did you not? 

A. There were two hearings in which I participated. I 
believe there was another one, a third one, of which I am 
not certain. I believe it was part of the Adjustment Board 
which I did not participate in. 
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Q. Isn’t it true that there was evidence before the 
Adjustment Board which showed that Mr. Edwards was 
laid off ont of seniority? 

Mr. Westwood: I object to that question. Your Honor. 
The question is, Was there evidence before the Adjustment 
Board that Edwards was laid off out of seniority? I 

232 do not think that is a proper question. 

The Court: Bead the question, please. 

The Reporter (reading): “Isn’t it true that there was 
evidence before the Adjustment Board which showed that 
Mr. Edwards was laid off out of seniority?” 

Mr. Hankins: The reason for asking that- 

The Court: I suppose the record itself is the best answer 
to that question. You can ask him as to the fact; and 
then if you wish to controvert his testimony, you may use 
the record. 

233 Mr. Hankins: Yes. Well, I am just inquiring, if I 
may, because, as I understood his direct testimony, 

he stated that Mr. Edwards was laid off in order of senior¬ 
ity. 

The Witness: No. 

The Court: You can ask him as to the fact. 

The Witness: I believe that he was laid off not in order 
of seniority. 

By Mr. Hankins: 

Q. Not in order? 

A. I don’t think—we did not start in at the bottom of 
the list. This list of names was presented to me, and they 
were laid off. 

Q. I see. So, as far as you know, he was not laid off in 
order of seniority? 

A. I doubt if very many, if any of them, were laid off. 
Some of them may have been, but I imagine you will find 
that the most of them were laid off not in order of seniority. 

Q. That means that men who were junior to Edwards 
would have been retained, under those circumstances? 

A. It is conceivable. 

Q. Isn’t it a fact that he knew of this at that time? 

\ 



A. That Edwards knew he was laid off contrary to 
seniority? 

Q. Yes. 

A. That is quite true. This was in 1941,1 believe, 

234 and at that time not nearly so much attention! was 
paid to the seniority list as is presently paid. 

Q. Did he also know that new men were hired right after 
his discharge but before he entered military service? 

A. I don’t know whether he knew that or not. He could 
have found out such information, probably. Edwards had 
been released- 

! 

Mr. Westwood: Your Honor, I think the witness is gding 
into speculation now. 

By the Court: 

Q. Give the best answer you can. 

A. What is that? Give it again. 

By Mr. Hankins: 

Q. I think you have answered satisfactorily. 

Mr. Estes, you participated at some length in these 
various grievance proceedings and hearings, I take it? 

A. I appeared there. I did not participate actively in 
them other than to appear as a witness. 

Q. Well, when you appeared as a witness, was Mr. Ed¬ 
wards represented by counsel? 

A. Yes, sir, he was. 

Q. Was he there in person? 

A. Yes. 

Q. Did they cross-examine you? 

Mr. Westwood: Your Honor, I object on the 

235 ground that these questions go beyond the scope of 
the direct; they are not really cross-examination. 

The Court: He may answer. 

The Witness: You say I may answer? 
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By the Conrt: 

Q. Yes. 

A. I believe that I was cross-examined. I believe; I am 
not certain. 

By Mr. Hankins: 

Q. By the same token, was Mr. Young present and repre¬ 
sented? 

A. Yes. 

Mr. Hankins: That is all. 

Mr. Westwood: No further questions. 

The Court: You may step down now, Colonel. 

(The witness left the stand.) 

Mr. Westwood: Mr. Edwards, will you take the stand, 
please? 

Thereupon Richard Ira Edwards was called as a witness 
and, being first duly sworn, testified as follows: 

Direct Examination. 

By Mr. Westwood: 

Q. Will you give the Court your name, please? 
236 A. Richard Ira Edwards. 

Q. You are a plaintiff in this case? 

A. That is right. 

Q. Where do you reside? 

A. Forty-nine Forrester Street, Southwest. 

Q. In the District of Columbia? 

A. In the District of Columbia. 

Q. When were you employed by PC A originally? 

A. In December of 1940. 

Q. Did you have a commission—a reserve commission— 
in the Navy? 

A. I did at that time. 

Q. Were you employed on a permanent or on a temporary 
basis by PC A? 

A. On a permanent basis. 
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By the Court: 

Q. Permanent, did you say? 

A. On a permanent basis. 

By Mr. Westwood: 

Q. In what position were you employed? 

A. I was employed as a copilot. 

Q. While you were with the company during 1941, jwas 
there criticism of your work by the company? 

A. As far as I know, there was never any criticism of 
. my work. 

237 Q. Were your relations with the other pilots 
cordial or not? 

A. They seemed always to be cordial. 

Q. During the month of October, 1941, did you receive 
any notice of layoff, or anything of that nature, from the 
company? 

A. Yes, I did. 

Q. State or tell the Court the circumstances? Thalj is, 
how did you hear about this? j 

A. The first actual notice I had of the layoff was the 
posting by Captain Estes of a list on his door, naming the 
people who would be laid off on the 1st of November. Ijhis 
notice was put up about two or three weeks before that 

I went in, then, to speak with Captain Estes about it, 
and he told me the reason why there would be a layoff—due 
to schedule curtailment; also the possibility of the Army 
taking company planes and also further cutting the sched¬ 
ules ; and he told me the number of pilots he thought would 
have to be laid off; and he had arrived at the decision in my 
case partly because he knew that I had the Navy commis¬ 
sion and would in all probability be called to active dhty. 
Also, I was single, and in all probability it would work ltess 
hardship on me being laid off than on some of the married 
men who were not anticipating being called to the military 
service. 

Q. You say he arrived at this decision on that basis. 

238 Do you mean that is what he told you? 

A. I think he said he arrived at that partly because 
of that—considered that angle of it. 
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Q. Are you saying that on the basis of what he told you? 

A. As far as I can remember, yes. 

Q. Well, proceed. 

A. We discussed the quality of my work, which he said 
there had been no criticism of; and then he also mentioned 
the fact that the name was on the list he had received from 
the union for recommendation to be laid off. 

Q. Will you just elaborate on that a little bit? You say 
a list he had received from the union? Is that the way he 
described it? 

A. I don’t recall that he described it exactly that way, 
but I understood that, at least in my case, the name had been 
recommended by members of the union for layoff. 

Q. Now, prior to that time had there been any indication 
to you by anyone that there was any particular objection to 
your being with the company? 

A. I had no definite knowledge that anyone was opposed 
to my being with the company. I had been asked a ques¬ 
tion which I thought might have been partly influential. 

Q. What was that question? Who asked you that ques¬ 
tion? 

A. One of the copilots with whom I was rather 
239 friendly at the time asked the question whether I was 
, Jewish, and he told me he was- 

The Court: Is this a conversation with some other co¬ 
pilot? 

Mr. Westwood: Yes; this is a conversation with some 
other copilot, Your Honor. 

The Court: Whom does that bind? 

Mr. Westwood: That does not bind the company at all, 
and we do not suggest it for that reason. I may say this, 
Your Honor: This will be connected later on. When Ed¬ 
wards came back with the company, he had conversations 
with the people in the company, who told him in substance 
that there had been some objection or unpleasantness 
because he was Jewish, and he later wrote a letter to the 
company on the subject, and there was some question as to 
the significance of the letter. That is the only reason for 
referring to this. I do not mean that it binds the company. 
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Mr. Hankins: Your Honor, I again want to reiterate I my 

objection to going behind- ' ' l 

The Court: I wish you would make your objections when 
the questions are pending. . j 

Mr. Hankins: I object to any such testimony. 

The Court: Objection sustained. 

By Mr. Westwood: 

Q. Now, after this conversation with Colonel Estes 

240 with respect to the prospective layoff, did you actually 
receive a layoff notice? 

A. Yes, I received the notice of schedule curtailmentj 
Q. I show you Plaintiffs’ Exhibit 1, Document No. 6. Is 
that a copy of the notice that you received? 

A. That is it. 

Q. Now, I show you also in Plaintiffs’ Exhibit 1, a docu¬ 
ment, No. 7. Will you glance at that? Is that a copy of a 
letter that you wrote to Mr. Read? * 

A. That is. 

Q. Who is Mr. Read? 

A. Mr. Read was chairman of a local chapter of the jAir 
Line Pilots Association. 

Q. At that time? 

A. At that time. 

Q. Did you understand from Colonel Estes that you kad 
been fired or that your employment had been terminated in 
any way? 

A. No. 

The Court: You had better have him tell what the Colouel 
said, not his conception of it. 

By Mr. Westwood: 

Q. Will you tell us what the Colonel said to you in the 
conversation with you? 

A. As far as I can recall, the Colonel said this Was 

241 a layoff, in general, of eight or ten copilots due to 
schedule curtailment, and he found no cause or fault 

with my work, and therefore I knew that he meant layoff—<— 

• Mr. Read’s name is misspelled in the transcript and given as “Reid”. 
The Captain Ralph Read here referred to should not be confused with 
the Captain H. J. Reid who testified at the trial {infra, pp. 105-110). 
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By the Court: 

Q. You are just telling wliat he said? 

A. That is what he said: I had been laid off due to schedule 
curtailment. 

By Mr. Westwood: 

Q. Now, when did you actually cease active work for the 
company? 

A. On the 1st of November, 1941. 

Q. When did you receive the notice to report for duty 
with the Navy, if you did receive such a notice? 

A. It was approximately the 15th of November of the 
same year. 

Q. Later did you report for active duty, then? 

A. I did, immediately after that. 

Q. Approximately what date was it that you reported 
for active duty? 

A. About the 21st of November. 

Q. Prior to the time you reported for active duty, were 
you employed anywhere else? 

A. No, I was not employed. 

Q. Did you have any discussions about or seek employ¬ 
ment with other companies? 

242 A. I had approached Pan-American Ferries. They 
were just beginning ferry service, and I had been told 
that they were seeking pilots, and I approached them to see 
what sort of positions they were offering. 

On the basis of my first interview with them, I went to 
Miami to see whether or not I would be employed as a pilot 
for the Pan-American Ferries. 

Q. But you were not actually employed? 

A. No, I was not employed. 

Q. Now, referring back to this letter that I showed you, 
that you wrote Captain Bead, the letter says, among other 
things, that you would be seeking other employment. Will 
you explain to the Court how it was that you happened to 
write this letter to Captain Read? 

A. Well, I understood Captain Estes 1 point in releasing 
me from active work with the company at the time due to 
my connections with the Navy, but I was curious about the 
reason why the union had participated in suggesting me for 
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that furlough, since I had given no cause to be laid off 
because of inferior work, and I was rather incensed about 
the union’s attitude and I wanted to find out, if possible, 
what reason they had for suggesting it. 

Q. Did you talk to anyone else in the company other than 
Colonel Estes about your layoff? 

A. No, I didn’t go any further. 

243 Q. What was your work with the Navy? 

A. With the Navy, I was a pilot in the Naval Air 
Transport. 

Mr. Hankins: I object, Your Honor; it is immaterial.; 

The Court: It seems to me to be immaterial. 

By Mr. Westwood: 

Q. When did you come back to work with PCA? 

A. I returned, I think, on the 12th of November, 194$. 

Q. Had you had any communications with the company 
before that time? 

A. Yes, I had. 

Q. First, let us find out when it was that you went—that 
you ceased your active service with the Navy. 

A. On the 1st of November, 1945. 

Q. Now, will you tell the Court any conversations or com¬ 
munications you had with the company prior to your return? 

A. In January, I think—early in the year, anyway—when 
the war appeared to be nearing the conclusion, I sent in 
notification in the form of an application to return to the 
company and received an answer that they would keep that 
in mind when the war was over or I was released from the 
Navy. 

Later on—I think it was August, or so; some time about 
then, after V-J Day—I advised them that I would soon be 
released from the Navy and would like to return. 

I had an answer to come in for an interview, and 

244 I went in in August or September. I went in to talk 
the matter over. 

Q. With whom did you talk? 

A. I had the discussion with Captain Rinker.* 

Q. What was the substance of that discussion? 

— 

* In the transcript, Captain Rinkeris name is mispelled and given as 
“Ricker”. 
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A. Well, the Captain- 

Q. Who was Captain Rinker? 

A. Captain Rinker was then Chief Pilot of the Eastern 
Division, I believe, or Chief Pilot of the Company; I don’t 
recall which. 

Q. Was he the man yon were directed to in connection 
with- 

A. Yes, I had written to the personnel manager. He told 
me to see Captain Rinker. 

Q. What was the substance of your conversation with 
Captain Rinker? 

A. Well, we discussed the type of flying I had done in the 
war, to see how it qualified me for returning to air line work. 

He then asked me if I had been employed between the time 
I left the company and went into the Navy, and I told him 
that I had not, and he advised me that I was eligible to re¬ 
turn to the company, but in my prewar status. Then he 
went on to give me some advice to the effect that if I did 
return to the company, I should expect to meet some opposi¬ 
tion from individuals in the company on the basis of- 

245 Mr. Hankins: I object to that. This has all been 
reflected in that proceeding. What Captain Rinker 
told Mr. Edwards in the line of general advice is utterly 
immaterial to this proceeding. 

The Court: Objection overruled. It may stand. 

The Witness: The Captain advised me that I could expect 
opposition to my returning on the basis of individuals not 
wanting me, for the same reason that I had felt they had 
suggested my being laid off earlier, before the war. 

By Mr. Westwood: 

Q. What do you mean by that? 

A. Well, as a result of the question that had been asked 
me, I felt they objected on the ground of the fact that I was 
Jewish. 

Q. Was that indicated to you by Captain Rinker? 

A. That was the general tenor of that conversation. 

By the Court: 

Q. Who told you that? 

A. Captain Rinker, who was Chief Pilot at the time. 
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By Mr. Westwood: 

Q. Before you came to Captain Rinker, did you know ^vhat 
your seniority rights, if any, were? 

A. Well, I had not followed that locally to any extent, 
and I had not even thought too much about it during the 
war. I merely knew that since I had been laid! off, 

246 I was entitled to come back, and I was not sure of the 
seniority rights. 

Q. In Plaintiffs’ Exhibit 1 there appears Document!No. 
12, which I will show you. It is a photostatic copy pf a 
document. Is that a letter which you wrote to Mr. Via? 

A. That is. 

Q. That was in August, 1945? 

A. That is right. 

Q. Who was Mr. Via? 

A. Mr. Via was the personnel manager. 

Q. For PC A? 

A. For Capital Airlines—PC A. 

Q. In this letter you speak of or indicate that your request 
is that you come back to the company with seniority as of 
that particular date? 

A. That is right. 

Q. How did you happen to make that suggestion? 

A. Well, I made that suggestion, in the first place, because 
I was not too sure of the seniority rights; in the second 
place, I recalled the incidents I spoke of prior to my leaving, 
and I wanted to be sure that I would not be in the position 
of being accused of having forced my way back on the 
GI Bill of Rights. I wanted to leave the way open for! an 
amicable return, if the company so desired, and also an 
opening for them not to take me if they did not want ime 
back. 

Q. After the conversation with Captain Ringer, 

247 was it decided at that time that you would come back? 

A. No, it was not decided then. After the con¬ 
versation with them, I decided to think the whole matter 
over, and I told them I would advise them in a few days as 
to what decision I had reached. 

Q. Did you then advise them? 

A. I did; I wrote a letter to them two or three days later. 
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Mr. Westwood: That letter, Your Honor, is also one of the 
documents attached to the stipulation. The letter he wrote 
to Captain Rinker appears as Document 14. 

By Mr. Westwood: 

Q. Now, are you a member of the ALP A? 

A. No, I am not. 

Q. Have you applied for membership? 

A. It requires a year- 

Q. Have you applied for membership? 

A. No,—I did apply for membership, yes. 

Q. Approximately when was that? 

A. That was about March of 1946. 

Q. Has any action been taken on that application? 

A. No, none that I know of. 

Q. You have just heard nothing from them? 

A. I have heard nothing beyond requesting membership. 

Q. In connection with the grievance proceedings 
248 which were held on this general matter, were you 

present at all the hearings that were held? 

A. I was. 

Q. Do you recall who were the members of the System 
Board of Adjustment? 

A. They were Captain Garlow, Captain Bernier, Cap¬ 
tain Sebree, and Captain Reid. 

Q. Now, were any of those members of that Board at all 
active in the proceedings prior to the proceedings before 
the System Adjustment Board? 

A. Captains Garlow and Bernier attended all the previ¬ 
ous hearings and took an active part in presenting the case 
against defendants Young and myself—plaintiffs Young 
and myself. 

By Mr. Hankins: 

Q. Whom did you say? 

A. Garlow and Bernier. 

By Mr. Westwood: 

Q. That is, during the hearings? 

A. During the three previous hearings. 
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Q. You say they took an active part in presenting the 
case against you and plaintiff Young? 

A. That is right. 

Mr. Westwood: You may cross-examine. 

The Court: That will be all for this evening, j Be 
249 back at 10 o’clock tomorrow morning, please. 

(At 3:30 p. m. an adjournment was taken until Tuesday, 
June 22,1948, at 10 a. m.) 


251 Proceedings 

The Court: Mr. Edwards, you may come back, please. 

Mr. Westwood: May I suggest that the witnesses in this 
case be excused from the room? 

The Deputy Clerk: All witnesses in the case now on trial 
will retire to the witness room and wait until you are called. 

Mr. Westwood: Your Honor, there was one question I 
wanted to ask Mr. Edwards before turning him overs for 
cross-examination. 

The Court: Yes. You may put it now. 

Thereupon Richard Ira Edwards resumed the stand and, 
having been previously duly sworn, testified further] as 
follows: 

i 

i 

Direct Examination (resumed). 

i 

By Mr. Westwood: ! 

Q. Mr. Edwards, when you were separated from the 
active service with the Navy, did you receive a certificate of 
satisfactory service? 

A. Yes, I did. 

Mr. Westwood: That is alL 

i 

252 Cross Examination. 

! 

By Mr. Burke: 

Q. In the preceding cases, before we arrived over hiere 
in the federal proceedings—I think there were five in num¬ 
ber; is that correct? 


i 

| 

i 

i 
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A. I think there were four, were there not? 

Q. And an additional one? 

A. Oh, a sushequent one. 

Q. Based upon supplemental evidence? 

A. Yes. 

Q. Were you present at all five of those proceedings? 

A. I was. 

Q. Were you represented by counsel at all five of those 
proceedings? 

A. I was. 

Q. Were you given an opportunity to examine and cross- 
examine witnesses? 

A. We were after protest. 

Q. Were you also given permission and an opportunity 
to go into all the documents? 

A. We were. 

Q. I have one further question, Captain Edwards. If 
tomorrow a man’s name were put ahead of yours on the 
seniority list—a man whom you did not know about—you 
did not know who he was—would you admit that you had a 
grievance? 

253 Mr. Westwood: I object to the question. Your 
Honor. 

The Court: Objection sustained. It would be a question 
of law, I assume, would it not? 

Mr. Burke: I do not think so, Your Honor; it would be 
a question of fact. I am trying to develop what this witness 
believes about his seniority if somebody were put in front 
of him. 

The Court: Well, are you not asking for his opinion on 
the law? 

Mr. Burke: No. I do not think it is a question of law; 
it is a question of what would his reaction be were he to 
find somebody put ahead of him. 

The Court: The Court thinks the objection is good. 

Mr. Burke: I beg your pardon? 

The Court: Objection sustained. 

Mr. Burke: That is all I have. 

The Court: You may step down. 

(The witness left the stand.) 

Mr. Westwood: Mr. Young. 
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Thereupon James A. Young was called as a witness and, 
being first duly sworn, testified as follows: 

Direct Examination. j 

By Mr. Westwood: 

Q. Will you please state your name to the Court? 

254 A. James A. Young. 

Q. Mr. Young, where are you presently employed? 
A. As a pilot on PCA, based in Chicago. 

Q. When were you originally employed by PCA? 

A. February of 1941. 

Q. Was that a temporary or a permanent employment? 
A. Permanent employment. 

Q. Did you ultimately go into the Army? 

A. Yes, I did. 

Q. At what time did you leave the PCA service toj go 
into the Army? 

A. I left PCA at the end of May and entered into [the 
Army on June 2. 

By the Court: 

Q. Of what year? 

A. 1942. 

By Mr. Westwood: 

Q. Prior to the end of May, had you made any inquiries 
about going into the Army? 

A. Yes, I had. 

j 

Q. Will you tell the Court briefly just what transpired 
in the course of those inquiries, where they were made, and 
what happened? 

A. All inquiries were made at Romulus, Michigan. 

Q. Explain what Romulus, Michigan, is. 

255 A. Romulus, Michigan, was the head of the Third 
Ferry Group—of the Air Ferry Command—and that 

was part of the Army Air Forces. The first inquiry Was 
made in the middle of April. 

The Court: You had better find out whom the inquiry 
was made of. 
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By Mr. Westwood: 

Q. Did you make such an inquiry at Romulus in the middle 
of April? 

A. Yes, I did. 

Q. Of whom did you make the inquiry? 

A. Well, I went out there to get my- 

By the Court: 

Q. No. Whom did you make the inquiry of? 

A. Well, the boys out there; I don’t know their names. 

By Mr. Westwood: 

Q. Do you mean the officers there, the officers of the 
Air Ferry Command at Romulus? 

A. That is right. 

Q. You don’t recall their names? 

A. No, not at that date. 

The Court: He does not mean the defendants or anybody 
connected with the defendants? 

Mr. Westwood: No. This was an inquiry of the Army 
people about getting into the Army, Your Honor. 

256 By Mr. Westwood: 

Q. What were you told with respect to the procedure 
for getting into the Ferry Command? 

The Court: What does that have to do with it? 

Mr. Westwood: Your Honor will recall yesterday refer¬ 
ences to this interim civilian status before getting a com¬ 
mission with the Army, and I was simply explaining how 
it happened to be that a man was a civilian before getting 
a commission. 

The Court: You are attempting to have him relate some 
conversation with persons unidentified and whose authority 
to speak is not shown. I cannot understand why I should 
hear that. 

Mr. Westwood: All right. If I may ask one further ques¬ 
tion? 

The Court: Yes. 
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By Mr. Westwood: 

Q. Did you at any time at Romulus speak with any offiber 
in command of the field or any officer in authority there?! 

A. Yes, I did. 

Q. Who was that? 

A. On May 91 talked to Captain Johannsen. 

Q. What was his position? 

A. Well, he was executive officer of the post. 

Q. Was he an officer there who had to do with getting 
men into the Ferry Command? 

257 A. Yes, he was. 

Q. Had you been directed to him? 

A. Yes. 

Q. In connection with your inquiries to get into the Ferry 
Command? 

A. That is right. 

Q. What did he explain to you as to the procedure? 

The Court: Mr. Burke, do you sit there and allow this 
to go in? 

Mr. Burke: Your Honor, this is all in the record. It is 
not at all in dispute that the man went into the Army but 
first went in with civilian status. We have no objection, 
but we feel it is irrelevant because it is incorporated in the 
earlier proceedings. j 

The Court: I cannot see what relation it has to our case. 

Mr. Westwood: Only this, Your Honor—I am sorry about 
this misunderstanding. We thought we had the matter all 
buttoned up by stipulation, but perhaps we can explain;it 
quickly. 

It is provided under the employment contract with PCA 
that the man laid off on account of reduction in force woufd 
not lose his seniority, provided that he did not take any 
other employment during the course of the layoff. Now, as 
we explained yesterday, when the war came along it was pro¬ 
vided further that a man who went into militaiy 

258 service could be treated as being on furlough whije 
he was in the service. The only question is this, Your 

Honor: In order to get into the Air Ferry Command at that 
time, when Mr. Young sought to get a commission with tte 
Ferry Command, he was advised that it was necessary for 


! 
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him to go to an officers ’ candidate school, and there was a 
certain period of training and preliminary activity as a 
civilian with the Air Ferry Command before actually being 
commissioned, and we simply wanted to establish—and I do 
not think there is any real dispute about it here—that as 
of the moment he went to the Air Ferry Command as a civil¬ 
ian, so far as his seniority rights with the company were 
concerned, it was just as though he went into the military 
service. 

Mr. Burke: We do not contest that, Your Honor. 

The Court: You do not contest it? 

Mr. Burke: No. 

The Court: Very well, then; let that be stipulated. 

Mr. Westwood: Thank you, Your Honor. 

By Mr. Westwood: 

Q. What led to your leaving PC A? 

Al. Well, there were several things that led to leaving. 

Q. Had you advised the PCA of your intention to go into 
the Air Ferry Command? 

A. Not until I had taken my flight check and was inter- 
. 'viewed. 

259 Q. You did advise them? 

A. Yes. 

Q. When was that, approximately? 

A. That was at the end of May, before I received my 
notice. 

Q. Whom did you advise? 

A. Mr. Weiblin. 

Q. What was Mr. Weiblin’s position with the company? 

A. He was Chief Pilot of the Western Region. 

Q. Was he your immediate superior in the company? 

A. Yes, he was. 

Q. On all matters relating to the company you dealt 
through him; is that correct? 

A. That is right. 

Q. You say you told him that you were going into the 
Air Ferry Command? 

A. Yes. 

Q. How did you happen to speak to him about it? 

A. Well, all arrangements had been made where I could 
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go into the Ferry Command, and I met him in the lobby 1 of 
the Detroit City Airport and told him that I would like a 
release, that I was going into the Army Ferry Command. 

Q. Did he indicate to yon that yon wonld get a release? 
A. Yes, a release was indicated 

Q. Did yon later receive a release? 

260 A. Yes. 

Q. I show yon in Plaintiffs’ Exhibit 1 a photostat 
of a document which appears as Document No. 25. 

A. Yes; that is the notice I received. 

Q. That is the notice yon received? 

A. Yes. 

Q. Was that given to yon personally? 

A. No. 

Q. How did yon receive it? 

A. In the company mail box. 

Q. Did yon talk to Mr. Weiblin or anybody else in author¬ 
ity at PCA about this notice? 

A. No. 

Q. What did yon do immediately after receiving tills 
notice? 

A. I went out to Romulus. 

Q. That was to the Air Ferry Command? 

A. That is right. 

Q. Yon went out there and did what? 

A. I arranged to go to Nashville on June 1,1942. 

Q. Did you fly for PCA any further after that? 

A. Yes, the 30th and 31st. 

Q. Of May? 

A. Yes. 

Q. Then, on June 1 yon went to go into the Air 

261 Ferry Command? 

A. That is right. 

Q. Now, yon were ultimately commissioned in the Army? 
A. Yes, I was. 

Q. How long were you in the Army? When were you 
discharged? 

A. I was discharged on October 1,1945. 

Q. Did yon receive a certificate of satisfactory service? 
A. That is right. 

Q. When did yon come back to the employ of PCA? 

i 
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A. October 16, 1945. May I make a correction on that 
discharge date? 

Q. Yes. 

A. I noticed by my discharge they had November 20 as 
my actual date of discharge. 

Q. Yon were on leave, then? 

A. That is right. 

Q. At the time you came back to PCA employ? 

A. Yes. 

By the Court: 

Q. When was your discharge? 

A. I was at Fort Dix and released from there October 
16. I was on terminal leave until November 20. 

262 By Mr. Westwood: 

Q. Now, at the time you left PCA in May, did anybody 
tell you that you were being fired or discharged or tell you 
anything other than what was in this notice that you re¬ 
ceived? 

A. You mean after May? 

Q. No; at the time you left PCA in May. 

A. No. 

Q. Nothing? This is the only word you received from 
the company; is that correct? 

A. That is right. 

By the Court: 

Q. Did you leave on May 31? 

A. I got in the night of May 31, and I went to Nashville 
on June 1. 

Q. No. Did you leave PCA on May 31? 

A. Yes. Midnight May 31 was when my time was in. 

Mr. Westwood: His testimony was that he flew for two 
more days—that is, May 30 and 31—and then went out to 
Romulus on the 1st of June and on down to Nashville, which 
was the Air Ferry Command headquarters down there. 
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By Mr. Westwood: 

Q. Mr. Young, are you a member of the ALPA, the Pilots’ 
union t 

A. No, I am not. 

Q. Have you applied for membership? 

263 A. I applied for reinstatement when I returned. 

By the Court: 

Q. But you had been a member? 

A. Not a full-fledged member, no. 

Q. You said “for reinstatement’’? 

A. As an apprentice membership. 

By Mr. Westwood: 

Q. What was that? 

A. Well, an apprenticeship membership was given those 
that were considered on a probationary status. 

Q. Did an apprentice membership give you any rights to 
vote or participate in the union? 

A. I don’t believe so. 

The Court: That would not depend on his judgment, would 
itt 

Mr. Westwood: Well, I don’t know whether he knows or 
not. I was asking that. 

The Witness: I don’t believe it would; I am not sure. 
The Court: Are there by-laws of the organization? ; I 
suppose there are. 

Mr. Westwood: I suppose there are, Your Honor; I have 
not seen them. 

I 

By the Court: 

Q. What did you call that position? 

A. It was an apprentice membership. 

264 Q. An apprentice membership? 

A. That is right 

Q. Was that your status in the Association at the time 
you went into lie Army? 

A. Yes, it was. 
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Q. Then, yon said that when yon came back yon applied 
for reinstatement? 

A. That is right. 

Q. Reinstatement as an apprentice? 

A. Well, either as an apprentice or whatever the nnion 
cared to do. 

The Conrt: Yes. 

By Mr. Westwood: 

Q. Was there any action taken on yonr application? 

A. No, not to my knowledge. 

The Conrt: That is something I wonld like to have cleared 
np—as to what an apprentice membership really means. 
Then, later I wonld like to know whether Mr. Edwards 
also had an apprentice membership. 

Mr. Westwood: Yes. 

By Mr. Westwood: 

Q. Now, let ns get this point cleared np. Yon said that 
yon made this application after yon got back to PCA after 
the war? 

A. I called Mr. McClaflin on the phone, as in- 
265 strncted, and he informed me to pnt a note in his 

box. 

Q. Who is Mr. McClaflin? 

A. He was chairman, I believe, at that time; I am not 
snre. 

By the Conrt: 

Q. He was what? 

A. Chairman. 

Q. Chairman of what? 

A. Of the local conncil at Detroit at that time. 

By Mr. Westwood: 

Q. That is the local ALPA conncil for the PCA pilots? 

A. That is right. 

Q. Yon were instructed to pnt a note in his box, asking 
for reinstatement; is that it? 
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A. That is right; a desire for membership. .. 

Q. A desire for membership in the union! 

A. Or reinstatement. ! 

By the Court: 

Q. Did you put a note in the box! 

A. Yes, I did. 

The Court: Do we have that here in this! 

The Witness: No. 

Mr. Westwood: No, that is not here. 

The Witness: As far as I know, the union never acted 
on it. 

266 By Mr. Westwood: j 

Q. You never heard anything more! 

A. They never informed me. 

Q. Of course, you do not have the note! 

A. No. 

By the Court: 

Q. Did you keep a copy of it! 

A. No. 

I 

The Court: Have you inquired to see whether the Pilots’ 
Association has that! 

Mr. Westwood: Pardon me, sir! 

The Court: Have you inquired to see whether the 
Pilots’ Association has that application! 

Mr. Westwood: No, we have not, Your Honor. We allege 
in the complaint substantially this: that is, that he had 
applied for full membership in the union, and no action 
was taken. 

The Court: His testimony seems to be at variance with 
that. 

Mr. Westwood: That is right. His testimony is that he 
applied for- 

The Court: Reinstatement. 

Mr. Westwood: Reinstatement or full membership. 


i 
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By Mr. Westwood: 

Q. Was that itt 

267 A. That is right 

Mr. Westwood: As I understand his testimony, he 
was told that he would be an apprentice member for a 
time and that then, after a time, he would be a full member, 
and that is what he applied for in his note. 

The Court: His testimony, as I understood it, was that 
when he communicated with this official by phone, the offi¬ 
cial told him to put his request in the box; and he indicates 
now that that would be either for reinstatement or for 
membership. But his earlier testimony was that he applied 
for reinstatement as an apprentice member. So I think it 
would be a good idea to see whether that record has been 
preserved. 

Mr. Westwood: Well, we can inquire right here, Your 
Honor. Mr. Kovner, representing lie ALPA, is here, and 
I might ask him right now whether there is any such 
record. 

The Court: You may do it now or later, as you wish. 

Mr. Westwood: All right. We will do it later. 

That is all I have of Mr. Young. 

Cross Examination. 

By Mr. Burke: 

Q. Captain Young, prior to the present proceeding there 
were five other proceedings up to and including the System 
Adjustment Board’s; is that correct? 

A. That is right. 

Q. Were you present at all of those hearings? 

268 A. Yes. 

Q. Were you represented by counsel at all those 
proceedings? 

A. Yes, but under protest. 

Q. But you were represented by counsel? 

- A. Yes, under union protest. 

Q. Did you have an opportunity to bring in your own 
witnesses, bring in your own documents, and bring in any 
evidence you wished? 



A. That is pretty doubtful in my mind. 

Q. I should like you to carry that a little further. How 
do you mean it is doubtful ? 

A. Because any witnesses we offered to bring in—it 
was protested by the union that we were not a party of 
those hearings. 

By the Court: 

Q. Were your witnesses there! 

A. I never brought any in. 

By Mr. Burke: 

Q. Were you ever denied an opportunity to bring them 
in? 

A. Not by the company, no. 

Q. By anybody there? 

The Court: Do you mean by the Board? 

269 By Mr. Burke: 

Q. By anybody in any of the hearings, or by 
the Board, were you denied an opportunity? Were any of 
your witnesses excluded that you asked to bring before the 
Board? 

A. Yes. 

Q. Would you carry that further? I should like to know 
who was excluded. 

A. I asked to bring Colonel Johannsen. 

Q. Were you denied the right to bring Colonel Johahnsen 
in? 

A. They said they could do without him. 

Q. You brought him a letter, as I understand it, and 
Captain Johannsen, as I recall the transcript, said he was 
willing to come in and testify in your behalf if you wanted 
him? 

A. That is right. 

Q. But he was never called by you, and he was never 
denied to you? 

A. He was called. 
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Q. He was never denied to you by any of the Board or 
the System Adjustment Board itself? 

A. He was called. 

Q. Why didn’t he appear? 

A. He couldn’t appear. He was flying, and the weather 
was bad, and he didn’t make it at that meeting. 

270 Q. That had nothing to do with the denial of your 
right to bring him in, did it? 

Mr. Westwood: I think this is all argument between 
counsel and the witness. 

The Court: I would like to know if it is Mr. Young’s con¬ 
tention that this Board denied the right, or do you say 
that the officer was not there because he was flying and was 
not available? 

The Witness: He was not there. He was called. Mr. 
Markel, if you look at the record, sent him a telegram calling 
him- * 

By the Court: 

Q. No, but did the Board deny the right of having the 
witness? 

A. Not at that particular time. 

Q. At any other time? 

A. Then it was agreed upon that the union—they tried 
to agree upon that the union and our representative would 
send a letter, with the company, and have him state his 
facts. But as far as bringing him there, they didn’t care to 
have him brought. I think I can show that. 

Mr. Burke: I think the witness is confused on this. The 
witness testified that his representative, who was an at¬ 
torney, Mr. Markel, agreed with the other people there to 
have the thing done by letter rather than by bringing 

271 the witness in. I am trying to establish the fact that 
nobody denied the right to anybody to be there. I 

think the witness is confused. 

By the Court: 

Q. Your own attorney did agree to that arrangement, 
did he? 

A. It was agreed. * 
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Q. No. I am asking abont yonr own attorney. Did he 
agree? 

A. They agreed. 

Q. No. Your attorney. Did he agree? 

A. Yes. But then in the record it shows they decided to 
throw that out. 

Mr. Burke: I think the witness is confused again, because 
the letter is introduced and was introduced in the proceed¬ 
ings and is in the record. 

The Court: Yes. 

Mr. Burke: The letter of Captain Johannsen, to which he 
refers. 

Mr. Westwood: The record will speak for itself, won’t 
it? 

The Court: Mr. Young shakes his head. He does not 
agree with you. 

I 

By the Court: j 

Q. Now, you tell what actually happened; and if the 

Board acted to deny you the right, you say so. j If 
272 your attorney agreed to waive something, say that. 

You must realize that you are bound by what your 
attorney did for you there. 

A. That is right. We all—I wrote myself for a letter 
from Mr. Johannsen, and that letter was entered in the 
record, and there was much protest of that letter being 
entered, not by the company, but by Mr. Bice, representing 
the union at that time. 

By Mr. Burke: 

Q. Despite the protest, though, the letter was entered, 
was it not? j 

A. It was entered. 

Q. And was a part of the record for consideration be¬ 
fore any judgment was made on the facts? 

A. I don’t know if any judgment was made on it at alii 

Q. Well, it became part of the record? I will rephrase 
the question. 

A. That is right 
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Q. Captain Young, there is one thing you testified to here 
a few moments ago, when you said that you were denied an 
opportunity to bring in witnesses. Is there any other or do 
you have any other understanding in mind than the one we 
have discussed where you were denied an opportunity to 
bring in or examine a witness? 

A. No. 

273 Mr. Burke: That is all. 

By the Court: 

Q. Did your attorney examine witnesses? 

A. He examined witnesses that were brought in by the 
company and the union, yes. 

Q. Cross-examined? 

A. Yes. 

The Court: All right. 

Mr. Burke: That is alL 

The Court: Is there anything further? 

Mr. Westwood: Nothing further. 

The Court: Step down, Captain. 

(The witness left the stand.) 

Mr. Burke: I should like to make a motion to strike the 
testimony of both defendants, as it adds absolutely nothing 
to this case. There has been no showing here- 

The Court: Wait. I am not sure that Mr. Westwood has 
finished. 

Have you other witnesses? 

Mr. Westwood: I was just about to consult with my as¬ 
sociate here for a minute to see whether we would call any 
other witness, Your Honor. 

The Court: If you will just withhold your motion, then, 
Mr. Burke. 

Mr. Westwood: Your Honor, that is all. We shall 

274 call no further witnesses. 

There was this question Your Honor asked about 
the matter of union membership, which I think we can 
handle right here among the parties. I do not think there 
is any particular dispute about that. 
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The Court: Then, it will be understood that Mr. West- 
wood rests for the plaintiffs, with the exception that he will 
be privileged to introduce further evidence to indicate vhat 
probationary membership amounted to. It is not proba¬ 
tionary; it is apprenticeship. 

Mr. Burke: If Your Honor please, would you like him to 
proceed with that! We have no objection to it at all 

The Court: Well, you will have an opportunity before you 
close your case. 

Mr. Westwood: There is one further matter, which is a 
matter of stipulation. It is stipulated, I believe, that the 
members of the System Adjustment Board—there were 
four members of the System Adjustment Board—were all 
members of the Air Line Pilots Association. Two of them 
were active members. Those were the two representatives 
designated by the union itself. The two members that were 
designated by the company were inactive members of the 
Air Line Pilots union, in that they were in supervisory 
positions with the company at that time and as such had 
an inactive status. 

That is correct, I believe, is it not? 

275 Mr. Burke: That is correct, Your Honor. I should 
like to say one thing further as to the inactive status. 
That simply means that a man has gone beyond the scope 
of the collective bargaining agreement. He may or niiay 
not return to a pilot’s status. It does not necessarily mean 
that he will ever reactivate that status. 

The Court: Well, he would have the right to come back? 

Mr. Burke: Provided he is physically qualified, still hoilds 
his airman’s license and certificates, and is still acceptable 
to the membership. 

*Mr. Westwood: That is correct. Mr. Sebree, one of the 
two, actually did go back to an active position shortly there¬ 
after. 

Mr. Burke: Subsequent to all the proceedings had hereto¬ 
fore. 

Mr. Westwood: That is right. 

The Court: I will take your motion under advisement 
until I hear the whole case. 

Mr. Burke: All right. 
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The Court: It would seem that some of this evidence is 
immaterial and, as you indicate, is not helpful upon the 
issues. However, it may be that the principal function of 
the Court in that regard would be to see what weight it is 
entitled to. So I will reserve my ruling until I have heard 
the whole case. 

276 Mr. Burke: If Your Honor please, I should like to 
suggest at this point that the company’s position— 

and its consistent position—is that nothing here can be 
held to be a trial de novo, because the company believes and 
contends that the proceedings heretofore were fair and 
gave the plaintiffs in this case full opportunity to be heard. 
We believe it was a fair system, an established system 
under the law, and therefore we do not feel that we can 
go behind that in the absence of a showing of either prej¬ 
udice or that the evidence does not sustain the case itself. 
We do not feel that any of this testimony here has done 
anything. It conflicts in some respects with the testimony 
that has been built up in the record prior to this time, and 
it adds absolutely nothing and has not indicated in any way 
that the men have not had a fair hearing. 

The Court: Then, if I understand your position, you have 
nothing you wish to introduce? 

Mr. Burke: I should like to call three witnesses, Your 
Honor, simply to show that these boys did have a fair 
hearing. 

The Court: That is hardly consistent with your position. 
Well, I will allow you to call the witnesses. 

Mr. Burke: Your Honor, may we have a short recess, for 
a few minutes? 

The Court: Five minutes. 

(At this time a short recess was taken. The following 
then occurred:) 

277 Mr. Burke: We would like to call Captain Reid. 
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Thereupon Horace J. Reid was called as a witness and, 
being first duly sworn, testified as follows: 

Direct Examination. 

By Mr. Burke: 

Q. Would you give your full name, address, and occupa¬ 
tion, please? 

A. Horace J. Reid; 3226 North Albemarle, Arlington, 
Flight Operations Manager, Capital Airlines, Incorporated. 

By the Court: 

Q. You will have to talk plain. 

A. I am Flight Operations Manager of Capital Airlines, 
Incorporated. 

! 

By Mr. Burke: 

Q. Captain Reid, how long have you been Flight Opera¬ 
tions Manager of Capital Airlines? 

A. Two years and three months. 

Q. That would be prior to the start of any of these pro¬ 
ceedings, would it not? 

A. Subsequent. 

Q. You were in your position in the present capacity 
prior to the start of any of these proceedings here? 

A. Yes. 

278 Q. Captain Reid, are you familiar with a certain 

agreement known as a collective bargaining agree¬ 
ment effective April 2, 1940, between the Air Line Pilots 
Association and the Pennsylvania-Central Airlines Cor¬ 
poration? 

A. Reasonably so, yes. 

Q. You have knowledge of the workings of that working 
agreement? ! 

A. Yes, sir. 

Q. You are familiar with the procedures for handling 
disputes and grievances under that contract? 

A. Yes, sir. 
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Q. Would you briefly tell the Court, in your own words, 
how any grievance case may be handled under the proceed¬ 
ings as provided in the contract? 

Mr. Westwood: Your Honor, I wonder if the agreement 
itself is not the evidence of that? It is in the record. 

The Court: Objection sustained. 

By Mr. Burke: 

Q. Captain Reid, how many proceedings do you recall 
were before company officials and a System Adjustment 
Board in direct connection with this case? 

Mr. Westwood: Well, I think that is just redundant, 
Your Honor. It was clear before, and it is clear in the 
record. 

The Court: Objection sustained. 

Mr. Burke: Your Honor, I am trying to bring out 
279 that this man, as an expert, has been thoroughly con¬ 
nected with the entire proceedings. I am trying to lay 
groundwork to show that this gentleman sat through them, 
as he was a part of the company during the entire time, to 
show that there was an unbiased, fair trial. 

The Court: Every other way may have been unbiased, 
and this one may have been prejudiced. So that is not a 
matter that can be proved by one possessed of expert knowl¬ 
edge. 


By Mr. Burke: 

Q. Captain Reid, were you a member of the System Board 
of Adjustment? 

A. Yes, sir. 

Q. Do you recall, Captain Reid, whether there have been 
any other cases dealing with seniority that have appeared 
before the System Board? 

Mr. Westwood: I object to that question. 

The Court: Objection sustained. 
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By Mr. Burke: 

Q. Captain Reid, I should like to show you a document, 
which is the award of the System Board of Adjustment. 

Mr. Burke: Prior to presenting the testimony, you asked 
if we had anything specifically in the record, that we were 
particularly and specifically relying on, to call that to y0ur 
attention. This is in the record, but I should like to have 
Captain Reid read the findings of the System Board 

280 of Adjustment. 

The Court: When was that case ? 

Mr. Burke: In the System Board of Adjustment, this 
last August, prior to these proceedings. 

The Court: Do you mean the Young case? 

Mr. Burke: The Young and the Edwards case. 

Mr. Westwood: I do not think it is necessary to have a 
witness- read something that is in the record. 

The Court: Why do you want the witness to read thatf 

Mr. Burke: Because he was part of the group that sat and 
composed this document. 

The Court: Yes. 

Mr. Burke: If it is preferable, I should like to read it, at 
this time. 

The Court: You may read it. 

Mr. Burke: Your Honor, this is in the form of a letter 
dated September 29,1947, and it is addressed to Mr. Robert 
J. Wilson, Pennsylvania-Central Airlines Corporation, 
Washington National Airport. 

The Court: Written by whom? 

Mr. Burke: Written by and signed by the members of the 
Board, who were four in number, one of whom was Captain 
Reid. 

The Court: All right. 

Mr. Burke: I may say, Your Honor, that there is a third 
case, that is not in issue here, so I shall leave out all 

281 reference to the third case, if that is satisfactory, j 

The Court: That is agreeable. 

(Mr. Burke then read the document referred to.) 


i 
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282 By Mr. Burke: 

Q. Captain Reid, yon were a member of this Board that 
wrote that opinion; is that correct? 

A. Right. 

Q. Do yon feel that it is a fair opinion? 

Mr. Westwood: I object to that question, Your Honor, on 
the ground that it is irrelevant. 

The Court: Sustained. His name appears. 

Mr. Burke: That is right, Your Honor. 

By Mr. Burke: 

Q. Captain Reid, do you know of any pilots in the employ 
of Capital Airlines today who are Jewish? 

Mr. Westwood: I object to that question. 

The Court: Who are what? 

Mr. Burke: Who are Jewish. 

Mr. Westwood: I object to that question. 

The Court: Sustained. 

By Mr. Burke: 

Q. Captain Reid, do you know or have you ever needed 
to determine whether it is a company policy of Capital 
Airlines to discharge an employee because of race? 

Mr. Westwood: I object to that question. 

Mr. Burke: If Your Honor please, the question was 
raised by the plaintiff. 

The Court: It was. I remember. 

283 By the Court: 

Q. You may answer it. 

A. I have no knowledge that the company has any policy 
against persons because of their religion. 

By Mr. Burke: 

Q. Captain Reid, do you know of any people in the 
present employ of the company who are Jewish? 

Mr. Westwood: I object to that question. Your Honor. 

Mr. Burke: Your Honor- 
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The Court: He may answer it 

The Witness: I do. 

Mr. Burke: That is all, Your Honor. 

The Court: Have you any cross-examination? 

Mr. Westwood: No questions. 

The Court: Step down. 

(The witness left the stand.) 

The Court: Mr. Burke, your next witness? 

Mr. Burke: That is all we have, Your Honor. 

The Court: Do you have any further evidence? 

Mr. Westwood: Your Honor, this might clear up the 
matter of union membership. I am sorry I had overlooked 
the fact. In the answer filed in this case by the defendant 
union there .are two very brief paragraphs on that subject, 
which I think will clear the point up, and Mr. Burke, counsel 
for the Defendant PCA, has indicated to me that they 
284 are willing to stipulate that those facts are the chse. 

The Court: All right. You state the stipulation. 

Mr. Westwood: The stipulation is that the Plaintiff Young 
and the Plaintiff Edwards did apply for membership in |the 
Air Line Pilots Association, but that at the time of the 
application neither was eligible for membership under the 
uniform rules of the Air Line Pilots Association because 
he had not completed a year of service as a pilot; and since 
the completion of a year of service as a pilot and up to the 
present time the status of Mr. Edwards and Mr. Young, 
respectively, has been the subject of dispute, and it is be¬ 
cause of that that the union has not accepted either of them 
as a member. 

I was paraphrasing the provision in the answer. 

The Court: But is not that somewhat in conflict with the 
testimony of Captain Young? Did he not say that he bad 
some kind of membership? 

Mr. Westwood: He said that, as he understood it, before 
he went into the Service—that is, back in 1941—he had 
been an apprentice member. But we are talking about his 
position with respect to the union since he came back. 

The Court: Yes. 

Mr. Westwood: Is that statement satisfactory? 

8 .9 ! 
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Mr. Burke: Satisfactory. 

The Court: Is it important to know whether he had 
285 apprentice membership ? 

Mr. Westwood: I do not believe, Your Honor, that 
whether he had or had not an apprentice membership prior 
to his going into the war makes any difference. 

The Court: All right. And you do not think so either, 
Mr. Burke? 

Mr. Burke: No. 

Mr. Westwood: That concludes the evidence, Your Honor. 

The Court: Very well, gentlemen. 

• •••••• 


IV 

STIPULATION AND CERTAIN DOCUMENTS INTRO¬ 
DUCED INTO EVIDENCE AS PLAINTIFFS’ EX¬ 
HIBIT 1 

1 Filed Aug. 31,1948 

Stipulation 

It is hereby stipulated between the attorneys for the 
plaintiffs, the attorneys for the defendant Pennsylvania- 
Central Airlines Corporation, and the attorneys for the 
defendant Air Line Pilots Association that: 

1. The defendant Pennsylvania-Central Airlines Corpo¬ 
ration is sometimes referred to in this stipulation as PCA. 
The defendant Air Line Pilots Association is sometimes 
referred to as ALP A. 

2 2. The printed booklets attached to each complaint 
as Exhibits A and B contain correct and authentic 

copies of various contracts entered into between the de¬ 
fendant PCA and the defendant ALPA. No party shall 
object to the introduction into evidence of these booklets or 
identical printed copies of these booklets on the ground that 
they do not contain the signed originals of such contracts 
or are not the best evidence of such contracts. 

3. The contract of June 1, 1947 between the defendant 
PCA and the defendant ALPA (Exhibit B to both com¬ 
plaints) continues in effect all seniority rights which had 
accrued up to the date of its execution by force of law or 


under any previous agreement between the aforesaid 
defendants. 

4. If plaintiff Young was an employee of defendant PCA 
on June 2,1942, he became entitled to all the rights specified 
in the Service Extension Act of 1941 upon his entry jinto 
the employment of the Ferry Command, United States 
Army Air Force, as a civilian pilot. 

5. If the plaintiffs are entitled to seniority dating from 
time of their original employment by defendant PCA, they 
are entitled to the relief prayed for in the complaints and 
would suffer irreparable injury, as they allege, in the ab¬ 
sence of such relief. 

I 

6. The record # in the proceedings before the System 

Board of Adjustment which led to the Board’s deci- 
3 sion of September 29,1947, consists of the following: 

(a) Letter dated June 2, 1947 from the Aifline 
Pilots Association to the Chairman, Pilots System 
Board of Adjustment, Pennsylvania-Central Airlines 
Corporation, which instituted the proceedings before 
the Board. Attached to that letter are all the plead¬ 
ings, decisions and appeals in the earlier proceedings 
which led up to the proceeding before the Board, j 

(b) Stenographic transcripts of hearings held; on 
February 10, 1947, March 17, 1947, April 25, 1947, 
August 14,1947 and September 24,1947. 

(c) Exhibits introduced into evidence at such hear¬ 
ings and described in the aforesaid transcripts. 

A copy of the letter of June 2,1942 is attached to this stipu¬ 
lation as Exhibit A, and for all purposes of these cases it 
shall be treated as the original of such letter. Counsel for 
the parties have initialed copies of the aforesaid transcripts 
and exhibits. It is stipulated and agreed that the tran¬ 
scripts so initialed correctly record the proceedings at Ithe 
hearings in question and that the exhibits so initialed were 
actually introduced into evidence at such hearings, ihe 


• The pertinent parts of the record are printed infra, pp. 129-190.; 







112 


exhibits not initialed are sufficiently described in the tran¬ 
scripts. No party shall object to the introduction into evi¬ 
dence of the transcripts or any exhibit except on the grounds 
of relevancy or materiality. 

7. Listed below and attached to this stipulation are 
4 photostatic or typewritten copies of 31 documents. 

With respect of those copies, the parties stipulate that: 

(a) The copies shall be treated for all purposes of 
these cases as though they were the documents them¬ 
selves. They shall be admissible in evidence without 
further proof of authenticity, and no party shall object 
to their introduction into evidence except on the 
grounds of materiality or relevancy. 

(b) All telegrams, letters and memoranda, (whether 
originals or carbon copies) were actually sent by the 
persons indicated as having signed them and were 
received by the persons to whom they were addressed. 

(c) The documents are correctly described in the 
following table. 


Document No. Date 

1 Dec. 23, 1940 

2 April 10,1941 

3 June 24,1941 

4 June 26, 1941 

5 June 28, 1941 

6 Oct* 24,1941 

7 Oct. 25,1941 

8 Oct. 28,1941 


Description 

•Document entitled “Recommendation for 
Employment,” initialed by J. H. Carmichael, 
Vice President—Operations of defendant 
PCA, recording the employment of the 
plaintiff Edwards. 

Carbon copy of a letter sent to the Chief of 
the Bureau of Navigation, Navy Department, 
Washington, D. C-, by Mr. J. H. Carmichael, 
Vice President—Operations of defendant 
PCA. 

Carbon copy of a letter addressed by the 
plaintiff Edwards to the Chief of the Bureau 
of Navigation. 

•Memorandum to plaintiff Edwards from 
W. D. Markey. 

Carbon copy of a letter to the Chief of the 
Bureau of Navigation from C. Bedell Monro, 
President of the defendant PCA. 

Carbon copy of a memorandum to plaintiff 
Edwards from Murl Estes, Chief Pilot, 
Eastern Division, defendant PCA. 

Letter to Ralph Read from plaintiff Edwards. 
•Document entitled “Removal from Payroll,” 
signed by Murl Estes, Chief Pilot, Eastern 
Division, defendant PCA, recording the re¬ 
moval of plaintiff Edwards from the PCA 
payroll. 


* The documents marked with an asterisk have been omitted in printing. 
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9 

Oct. 

30,1941 

10 

Nov. 

20,1941 

11 

Nov. 

25,1941 

12 

Aug. 

16, 1945 

13 

Aug. 

30, 1945 

14 

Oct. 

25, 1945 

15 

Nov. 

12, 1945 

16 

Aug. 

8, 1946 

17 

Feb. 

17, 1941 

18 

Feb. 

16, 1942 

19 

Feb. 

17, 1942 

20 

Feb. 

20, 1942 

21 

Feb. 

20, 1942 

22 

Feb. 

23, 1942 

23 

Feb. 

24, 1942 

24 

Feb. 

24, 1942 

25 

May 

27, 1942 

26 

May 

29, 1942 


27 

May 

29, 

1942 

28 

May 

29, 

1942 

29 

June 

15, 

1942 

30 

July 

6, 

1942 

31 

Oct. 

16, 

1945 


•Carbon cow of a letter to the Chief of the 
Bureau of Navigation from J. H. Carmichael. 
Letter to Captain Ralph Read from Harry 
Edwards. 

•Letter to Harry Edwards from Captain 
Ralph Read. 

Letter to Warren W. Via, from plaintiff 
Edwards. 

•Carbon copy of a letter to plaintiff Edwards 
from Warren W. Via. 

Letter to James Rinker from plaintiff 
Edwards. 

Memorandum to W. D. Markey from James 
Rinker. 

•Letter to plaintiff Edwards from John A. 
Steele of Pan American Air Ferries. 
•Document entitled “Recommendation for 
Employment,” signed by W. D. Markey, 
recording the employment of plaintiff Young 
by defendant PCA. J 

Memorandum to J. H. Carmichael from C. W. 
Weiblen. 

Carbon copy of a letter from W. D. Markey 
to plaintiff Young’s draft board. 

Carbon copy of a letter to plaintiff Young's 
draft board from J. H. Baldridge. 

•Carbon copy of Selective Service form 
enclosed with Document No. 20. 
Memorandum to C. W. Weiblen from J. H. 
Carmichael. 

Memorandum to plaintiff Young from C. W. 
Weiblen. 

Memorandum to C. W. Weiblen from plaintiff 
Young. 

Memorandum to plaintiff Young from C. W. 
Weiblen. 

•Document entitled “Removal from Payroll 
Form,” recording plaintiff Young’s removal 
from the payroll of defendant PCA. This 
document was made out in triplicate, and 
document 26 is the original, initialed by 
C. W. Weiblen, and filed with the Treasurer 
of defendant PCA. 

•Carbon copy of document 26, filed in per¬ 
sonnel office of defendant PCA. 

•Carbon copy of document 26, filed in cjffice 
of J. H. Carmichael. 

Telegram to Bedell Monro from plaintiff 
Young. 

•Letter to plaintiff Young’s draft board from 
J. H. Baldridge. 

Memorandum to W. D. Markey from Jaimes 
T. Rinker. 


I 


* The documents marked with an asterisk have been omitted in printing. 
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3. If Mr. John A. Steele were called as a witness, he would 
testify to the facts stated in his letter of August 8,1946 to 
the plaintiff Edwards, document 16 above. 

Edwin McElwain, 

Attorney for Plaintiffs . 
Robert B. Hankins, 

Attorney for Defendant 
Pennsylvania-Central Airlines Corp. 
Joseph Kovner, 

Attorney for Defendant 
Air Line Pilots Association. 

Dated this 21 day of June, 1948. 

Document 2 

11 It Pays to Fly the Capital Fleet ’ ’ 

April 10, 1941. 

Chief of Bureau of Navigation, Navy Department, Wash¬ 
ington, D. C. 

Gentlemen : 

This office has been advised by Mr. Richard I. Edwards, 
who is presently employed as First Officer by Pennsylvania- 
Central Airlines Corporation and based in Washington, 
D. C., that he has requested indefinite deferment from 
active duty in the Naval Reserve. 

Mr. Edwards is qualified over a number of this Com¬ 
pany’s authorized routes as a member of the crew, and the 
i efficient handling of this positioif is extremely essential to 
1 the efficient and safe operation of an airline. Due to the 
specialized nature of the work and the extensive training 
required to develop a First Officer, the loss of this employee 
would seriously affect the efficient operation of this Com¬ 
pany. 

• There is a definite shortage of skilled First Officers, and 
: our inability to secure such skilled personnel makes it im¬ 

perative that this man be retained in our employ. 

> Mr. Edwards is an Ensign in the United States Naval 
i Reserve, AV-T (volunteer reserves); lives at 175 West 76th 




Street, New York City; birtbdate, June 15, 1909; single; 
no dependents; and has been employed by this Company 
as First Officer since December 1940. 

We would like to point out that this Company is a Sched¬ 
uled Air Carrier operating under Certificates of Conven¬ 
ience and Necessity issued by the Civil Aeronautics Bbard 
to carry U. S. Government Air Mail, passengers and prop¬ 
erty. As such, to quote from the Civil Aeronautics Act, of 
1938, we are required “. . . to maintain and continue! the 
development of air transportation to the extent and of] the 
character and quality required for the commerce of the 
United States, the Postal Service and the national defense.” 

To maintain such standards and to be able to best s^rve 
the national defense, highly specialized and skilled per¬ 
sonnel, such as the employee in question, must he retailed. 

We respectfully request your most serious consideration 
of this statement. 

Very truly yours, 

Pennsylvania-Central 
Airlines Corporation, 

J. H. Carmichael, 

Vice President — Operations. 

JHC anil. 

Document 3 

Copy ] 

84917 j 

June 24, 1941. 

From: Ensign Richard I. Edwards, A-V(T), USNR. 

To: Chief of the Bureau of Navigation. 

Via: The Commandant, Third Naval District. 

Subject: Separation from the U.S. Naval Reserve, or 
deferment. 

Reference: Communication of June 17, 1941, calling at¬ 
tention to BuNav despatch 132209 of June 1941. 

1. Application is herewith made for separation from the 
U.S. Naval Reserve, or deferment, for the following rea¬ 
sons: 

(a) The position which I now hold, as a pilot on Penn¬ 
sylvania-Central Airlines, is becoming more and mojre 


116 


essential as the defense effort increasingly taxes the 
facilities of the airlines, with adequately qualified sub¬ 
stitute pilots unavailable. 

(b) The plans now being formulated by Mayor La- 
Guardia’s defense committee, for the extension of the 
services of airline pilots to include delivery of planes to 
England makes it more vital that we, who are especially 
suited to that effort, remain in our present positions, avail¬ 
able for such duties. 

(c) For almost two years I have been actively associated 
with airline flying, with all my previous training and 
endeavors being directed toward achieving proficiency for 
airline work. It is obvious, therefore, that I should be 
well qualified for the efforts as outlined in (b). 

(d) Having had no opportunity to participate in any 
training or other Naval duties, whatsoever, since my ac¬ 
ceptance into the Naval Reserve, and having had no pre¬ 
vious Naval experience, I feel completely unprepared for 
the work which would be required when called to active 
duty. I believe that any training undertaken now, in my 
33rd year, would not achieve sufficiently satisfactory results 
to outweigh my potential value as a participant in the 
civilian defense duties mentioned in (b). 

Copy to Commandant, 3rd HD, Bureau of Aero. 

Richard I. Edwards, 
Ensign, A-V(T), USNR. 

• •••••• 

Copy 

Document 5 

June 28, 1941. 

Officer’s File No. 84917 

From: C. Bedell Monro, President, Pennsylvania-Cen¬ 
tral Airlines. 

To: Chief of the Bureau of Navigation. 

Via: The Commandant, Third Naval District. 

Subject: Separation from the U. S. Naval Reserve, or 
deferment. 
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Reference: Letter of Ensign Richard L Edwards, 
A-V(T), IJSNR, to the Chief of the Bureau of Navigation, 
dated June 24,1941. 


Dear Sir: 

Reference is made to the above referred to letter of Ensiign 
Richard I. Edwards in which he requested separation frfom 
the United States Naval Reserve or deferment. 

This is to certify that Ensign Richard I. Edwards is a 
regularly employed pilot of Pennsylvania-Central Airlines, 
Incorporated and as such his services are of vital import- 
. ance to the safe and efficient operation of our Company.; 

I trust that this certification is in line with the desires 
of the Navy Department to assist it in either accepting; or 
rejecting such request. 


Sincerely yours, 


RNA :dh. 


C. Bedell Monro, 

President, 


cc: Commandant, 3rd.HD, Bureau of Aero, 
cc: Ensign Richard I. Edwards. 


Document 6 

October 24, 1941L 

1st Officer Edwards, Murl Estes, WA 

j 

Due to the reduction of schedules effective November 

1.1941, the net result of which makes it necessary to reduce 
approximately five of our present captains to first officer’s 
status, it is necessary to reduce our co-pilot personnel. 

Each captain reduced to co-pilot status displaces two first 
officers, therefore it will be necessary to release eight lor 
ten first officers. This will serve as notice to you that ive 
will be unable to employ you as first officer after November 

1.1941. 

Murl Estes, 

Chief Pilot , 
Eastern Division. 

ME :dh. 

cc: J. H. Carmichael. 


I 
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Document 7 


Mr. Ralph Read. 


Copy 


October 25, 1941. 


Dear Cajpt. Read: 

Notice has just been given me that, as a result of the 
schedule curtailment, a reduction in pilot personnel has 
become necessary. I have been informed that, at the 
recommendation of the local ALPA Council my services 
should be dispensed with. That this is a great surprise 
I need hardly mention as, to date, no Captain with whom 
I have flown has indicated that I had given any cause, 
whatsoever, for such action. 

It is evident that the Council must have some adequate 
reason for this action, drastic enough to deprive one of 
the right to earn a livelihood in his chosen occupation and 
I feel justified in requesting, therefore, that you inform 
me of such reasons frankly, honestly, and completely. 

It was my thought that under the present circumstances 
seniority was the guiding factor in the reduction of per¬ 
sonnel and only unusually undesirable work or other quali¬ 
fications would alter that rule. I cannot feel that my work 
has been of such a nature and I must conclude that the 
Council must be working on some other theory. The sud¬ 
denness and apparent lack of reason for the action leaves 
me with the impression that the Council has adopted tactics 
similar to those of the Chief Pilot, which it is now criticising 
in relation to former First Officer Piersol and others. I 
trust I am wrong and that if a mistake has been made it 
will be cleared up at the earliest possible moment. 

In the meantime I shall be seeking other employment 
prior to my leaving next week. Will you, therefore, kindly 
leave a note for me explaining the situation and, for my 
part, please do not hold back on the punches. I am anxious 
to have the whole story, and shall appreciate your very 
early reply. 


Be assured that I do not consider this discussion yith 

you in any personal light as you have had, and shall always 

have my highest personal regards. 

• 

Thanks in advance. 

(Signed) Dick Edwards, 
(Typewritten signature) Richard I. Edwards. 

• •••••• 

Document 10 
Copy 

Letterhead of 

Law Offices of Plante, Edwards & Abrahams 
150 Broadway, New York City 

November 20, 1941. 

Captain Ralph Read, c/o Pennsylvania-Central Airlines 
Corporation, Washington, D. C. 

Dear Captain Read: 

The copy of the letter dated October 25th, 1941 addressed 
to you by my son Richard I. Edwards, has just been brought 
to my attention. It is possible that an answer to his letter 
has miscarried. 

I am*sure that you will agree with me that the implica¬ 
tions are compelling and that it becomes my duty to pursue 
the query to a finality. 

Would you therefore please write me direct or, if ypu 
prefer a personal interview, I shall arrange for our repre¬ 
sentative at Washington to call on you at such time atd 
place most suitable to your convenience. | 

I 

I should be thankful for your attention. 

Yours truly, 

(Signed) Harry Edwards, 
(Typewritten signature) Harry Edwards. 
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Document 12 

U. S. Naval Station, Patuxent River, Maryland 

VR-1, NAS 

Patuxent River, Md. 

August 16, 1945 

Mr. Warren W. Via, Pennsylvania Central Airlines Corp., 

Washington, D. C. 

Dear Mr. Via: 

With the happy advent of V-J Day I turn, naturally, to 
your letter of April 14th, last, acknowledging receipt of 
my application for reemployment with PCA. 

In November of 19411 was one of 10 co-pilots “laid off” 
due to the uncertainty and confusion then existing as to 
the affect the approaching war would have on the airlines. 
Of the 10 most were subsequently reemployed by the com¬ 
pany, I believe, and are now well advanced. As for myself, 
however, I made the not unhappy choice of going into the 
Navy immediately and have served as a plane commander 
in the Naval Air Transport Service since its inception early 
in 1942. Now, however, I am in the unenviable position of 
having no employment to return to, but entertain the hope 
that, on the basis of my satisfactory record with tlfe com¬ 
pany I may rejoin it, as did those other co-pilots. Naturally 
I hope for no favors as to seniority but suggest, instead, 
that if possible I be reinstated as of this date. If this is 
satisfactory may I further ask that a company letter be 
sent to accompany a request for release from the service 
to return to my former airline occupation. 

While in the Naval Air Transport^ Service 4,000 hours 
has been added to my previous flight experience, this time 
excelling that of all other NATS pilots. Approximately 
2,100 hours of this has been gained as plane commander of 
Douglas C-47 aircraft and 1,900 in Douglas C-54 equip¬ 
ment, also as plane commander and also being as much as 
or more than any other Navy pilot in the same type of 
planes. This latter time includes, during the past two 
winters and summers, 60 North Atlantic crossings as well 
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as numerous transcontinental flights and has provided a 
wealth of “weather” experience. With pardonable pride 
let me add that all of the forgoing duty has been completed 
with a perfect record as to passenger as well as equipment 
safety. This, in brief, is a record of my Navy service and 
should suit me well for a return to the airline. In addition 
I am now preparing to obtain a CAA “airline pilot” rating. 

Lt. Commander McDonough, with whom I have been asso¬ 
ciated in NATS, and soon to return to PCA, and all my 
superior officers have offered to furnish whatever letter^ of 
recommendation might be necessary for expediting my re¬ 
turn to the company, but having once been with the PCA 
family this, at the moment, I deemed as unnecessary. If, 
however, you so desire, they will be furnished immediately. 

I am leaving tonight on a flight to Paris and shall return 
in 10 or 12 days at which time I shall hope for your favorable 
reply. If you so desire I shall he happy to see you at that 
time. 

With anticipatory thanks for your attention and favors, 
I remain, 

i 

Very truly yours, 

Richard I. Edwards, Lt., USNlt 

Document 14 
Naval Aviation 

Oct. 25, 1943. 

Capt. James Rinker, Pennsylvania-Central Airlines, iiic., 

National Airport, Washington, D. C. 

My Dear Capt. Rinker: 

■ 

Permit me to thank you for the frankness with which 
you discussed my return to PCA as that is the most satis¬ 
factory approach to the subject, I am sure. It is certainly 
most gratifying to find a place available for me with the 
company, especially on the basis of my former seniority. 

Upon entering the Navy 4 years ago I did so with the 
resignation of accepting whatever duty might be assigned 
and to whatever eventuality it might lead. That I have 
come through, “none the worse for wear” and infinitely 
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better qualified for airline type flying is most fortunate. In 
normal times these 4 years should have been numbered 
among the most productive of my career, having trained 
and worked toward this goal for so long, and now that the 
opportunity is presented to pick up, despite the postpone¬ 
ment, I feel, that I should not pass it by. That I may prove 
to be a competent pilot and worthy employee of PCA is 
my ardent desire. 

With regard to unpleasantnesses I may have to face, it 
is difficult for one, fresh from the military service and a 
struggle in which so many have died to help eradicate such 
conditions, to conceive of there still remaining any disturb¬ 
ing amount of such sentiment. I cannot believe that, among 
a group of pilots, representative of the better educated and 
more enlightened of our people, I may encounter any dif¬ 
ficulties which might interfere with my career. (I know 
that company policy is opposed to such tactics) and I feel 
sure that none in your employ will violate this American 
practice of “fair play”. Outside of my work I had not 
heretofore made many demands, socially, upon my fellow 
employees and that is the routine I shall be satisfied to 
follow. 

Last minute work here has prevented a return visit to 
Washington but, unless there is some unforseen delay, I 
should go through the separation center on or about the 
1st of the month and will see you immediately thereafter. 
It is my intention, then, to spend about a week at home so 
I think it might be safe to name the 10th of November for 
my return to work. 

With most sincere thanks, again, and kindest personal 
regards, I remain, 

Sincerely, 


(S) Dick Edwards. 



Document 15 


Pennsylvania-Central Airlines Corporation 
Inter-Office Correspondence 

Date November 12, 1945. 

To.W. D. Markey. 

From J. T. Pinker. 

Station Washington. 

B. I. Edwards, a former co-pilot, has been separated 
from the armed services and has contacted this office with 
reference to his obtaining employment. He is of the opinion 
that he should be considered as a returning veterafi on 
pilot status which would result in his accruing pilot 
seniority from the date he entered the military service 
until the present time. 

An investigation of Edwards’ case, to include his per¬ 
sonnel file, revealed the following facts: 

1. Employment was terminated with P.C.A. on Novem¬ 
ber 1,1941. The personnel records indicated that Edwards’ 
was laid off due to schedule curtailment. Edwards indicates 
that he had no employment during the intervening period 
during the time he left P.C.A. employment until called to 
active duty in the Navy. 

2. Edwards held a reserve commission with the Npvy 
and was called to active duty on November 21, 1941. He 
actually reported for duty as of the above date. 

3. Edwards was released from the Navy and returjned 
to inactive status on October 31, 1945 and contacted jhis 
office immediately with reference to reemployment. 

The above facts in this case were discussed thoroughly 
with B. J. Wilson, B. M. Averill and W. B. Manchester 
and they were of the opinion that B. I. Edwards should 
return as a former pilot having all veteran rights and be 
allowed to accrue pilot seniority while in the armed services. 
Therefore, B. I. Edwards is being employed with the under¬ 
standing that his employment date will revert to his first 
date of employment, December 31, 1940, which will permit 
him to assume a position in our present seniority list im- 





mediately junior to M. C. Traver and claim all rights for 
this position immediately upon his completion of our re¬ 
quired check out program for returning first officers. 

If this method of handling this case does not meet with 
your approval or should any of the veteran rights be 
misinterpreted, please notify me immediately since we wish 
to establish Edwards’ position should it be found that there 
are discrepancies in the above procedures. 

(S) J. T. Rinkeb. 

JTR:ml 

cc: J. H. Carmichael 
W. R. Manchester 

• •••••• 


Document 18 

Pennsylvania-Central Airlines Corporation 
Inter-Office Correspondence 

To J. H. Carmichael Date 2-16-42 

From C. W. Weiblen Re: J. Young 

Station DO 

Due to First Officer Young’s year’s probationary period 
being up on February 21,1 have received the following re¬ 
port from my assistants and Check Pilots, and we are all 
of the same opinion and that is: that he is not captain mate¬ 
rial, but is a good co-pilot. 

I have told Mr. Young this and informed him that I am 
sending you this report. The only reason why I hesitate 
to take him off the payroll at this time is on account of war 
conditions, and since he is a good co-pilot, we may not be 
able to replace him with material as good. 

The only way I would keep him on though, would be to defi¬ 
nitely place him on one more year’s probation, so that we are 
not breaking our pilot’s contract. 

Please advise your opinion immediately. 

C. W. Weiblen. 


Document 19 

i 

! 

Save Time—Speed Victoey— By Are 

i 

February 17, 1942. 

Local Board No. 515, Sodus, New York. 

Gentlemen : 

We have been advised by James Albert Young, employed 
by this Company as a pilot, that he has been placed in Clas¬ 
sification IB by your Board. 

In anticipation of future reclassification of the registrant, 
we wish to advise that in view of his position and duties, 
we intend to file Form 42A requesting Occupation Defer¬ 
ment. 

This request for deferment will be made in view of th4 key 
position the registrant holds with this Company and in| line 
with the expression of General Lewis B. Hershey in his 
memorandum of January 26 addressed to all State Directors 
in reference to occupational deferment of certain employ¬ 
ees in the air transportation industry. 

Very truly yours, 

Pennsylvania-Central Airlines 
Corporation, 

W. D. Markey, 

Asst. Sup’t of Operation^. 

WDM :SC. 

be: J. H. Baldridge. ! 

I am attaching Form 42A for this registrant. Will you 
kindly complete this and handle with the Draft Board? 

W. D. It. 
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Document 20 
Copy 

SAVE TIME—SPEED VICTORY—BY AIR 

February 20,1942. 

Local Board No. 515. 

Sodus, New York. 

Gentlemen : 

I am enclosing herewith an Affidavit to Support Claim for 
Occupational Deferment for James Albert Young, Order 
No. 465. I have attempted in executing this form to set forth 
full and complete details regarding the importance of this 
registrant to this company. 

I am also enclosing a copy of a letter received from Robert 
H. Hinckley of the Department of Commerce in Washington 
in which Mr. Hinckley points out the importance of airlines 
to our national defense and the need of their continuous 
operation. 

Any consideration given our company with regards to 
this registrant will be greatly appreciated, and it will also 
be appreciated if you will advise this office of the final 
classification of this registrant. 

Very truly yours, 

Pennsylvania-Central 
Airlines Corporation, 

J. H. Baldridge, 

Director of Personnel. 

JHB:dm 

Enclosures 

• •••••• 
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Document 22 

Pennsylvania-Central Airlines Corporation 
Inter-Office Correspondence 

To C. W. Weiblen Date February 23,1942 

From J. H. Carmichael Be: J. A. Young 

Station Washington 

Relative to your memorandum of February 16, it is per¬ 
fectly agreeable with this office for you to place First Offi¬ 
cer Young on an additional year’s probation. However, 
I would suggest that you outline the reasons for not pre¬ 
viously having approved him at the end of his first year’s 
probation, and obtain from him written acknowledgement 
and an indication of his understanding for the second yearly 
probationary period. 

(S.) J. H. Carmichael. 

JHC :ac 

Document 23 

J. A. Young 2-24-42 

C. W. Weiblen. 

DO 

In going over your records and talking with my Assistant 
Chief Pilots and Check Pilots, we are all of the opinion that 
you have made some progress in the last six months, but not 
enough that we would classify you as Captain material. 

Since your probationary period only calls for one year, 
we must make a decision in your case. So if agreeable with 
you, you can have another probationary period of six 
months; if not, it means termination of your employment 
immediately. 

Therefore, please sign the attached and return to my 
office as soon as possible. - 

CWW :rw C. W. Weiblen. 



Document 24 


Pennsylvania-Central Airlines Corporation 


Inter-Office Correspondence 

To C. W. Weiblen Date 2-24-42 

From J. A. Young Re:- 

Station DO 

I hereby accept the proposed additional six months ’ 
probationary period, and upon the termination of this ex¬ 
tended period, which will be August 21, 1942,1 will accept 
your decision as final. 

(S) J. A. Young. 

Document 25 


First Officer Young. C. W. Weiblen, DO. 


5-27-42. 


Due to the drastic curtailment of operations ordered by 
the Government, it is necessary that we are forced to release 
quite a number of personnel. 

This is to advise you that your services are no longer re¬ 
quired after May 31,1942. 

I will be glad to discuss this further with you. 

C. W. Weiblen. 

CWW :rw 


• •••••• 

Document 29 


Copy 

Personnel File 


(Written in With Pencil) 

Ga. 

WU WB53 25 NT. 

Detroit Mich June 14 1942 

C Bedell Monro 

Pres Penn Central Airlines Wash Natl Airport Laid Off 
Due to Weiblen Prejudice Paddock Musick Say Unfair 
Enjoy Working for Company Very Much But Rend [sic] and 
Income Tax Due Please Send Check. 


759A June 15. 


James Young. 
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Document 31 
Copy 

October 16, 1945. 

W. D. Markey, J. T. Rinker, Washington. 

J. A. Young, a former co-pilot, has been separated from 
the armed services and has contacted this office with refer¬ 
ence to his obtaining employment. He is of the opinion [that 
he should be considered as a returning veteran on pilot 
status which would result in his accruing pilot seniority 
from the date he entered the military service until the 
present time. 

An investigation of Young’s case, to include his person¬ 
nel file, revealed the following facts: 

1. Employment was terminated with PC A on June 1, 
1942—dismissal schedule curtailment. 

2. Signed on with the Army in June 2,1942. Made appli¬ 
cation for Army commission on same date. 

3. Sworn into the Army as a civilian pilot on June 7,1942. 
Young stated that he accepted this assignment for the pur¬ 
pose of being employed during the interval that was required 
for a commission to become effective. 

4. On October 15, 1942, was sworn in as a commissioned 
officer in the Army Air Forces. 

The above facts in this case were discussed thoroughly 
with both R. J. Wilson and W. R. Manchester and they were 
of the opinion that J. A. Young should return as a former 
pilot having all veteran rights and be allowed to accrue pilot 
seniority while in the armed services. Therefore, J. A. 
Young is being employed with the understanding that his 
employment date will be February 18,1941, which will per¬ 
mit him to assume a position in our present seniority list 
immediately junior to R. H. Schumacher and claim all rights 
for this position immediately upon his completion of our 
required checkout program for returning first officers, i 

If this method of handling this case does not meet With 
your approval or should any of the veteran rights be misin¬ 
terpreted, please notify me immediately since we wish to 
establish Young’s position should it be found that there 
are discrepancies in the above procedure. 

J. T. Rinker. 
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RECORD OF PROCEEDINGS BEFORE SYSTEM BOARD 

OF ADJUSTMENT * 

Letter of Submission 

Am Line Pilots Association International 
3145 West Sixty-Third Street, Chicago 29 

Jnne 2, 1947. 

Chairman 

Pennsylvania-Central Airlines 
Pilots’ System Board of Adj. 

Pennsylvania-Central Airlines Corp. 

Washington National Airport, 

Washington 25, D. C. 

Dear Sir: 

In the agreement between Pennsylvania-Central Airlines 
Corporation and the air line pilots in the service of Pennsyl¬ 
vania-Central Airlines Corporation, as represented by the 
Air Line Pilots Association, International, covering the 
establishment and maintenance of a System Board of Ad¬ 
justment, signed on April 22, 1940, there appears the fol¬ 
lowing paragraph: 

“The Board shall consider any dispute properly sub¬ 
mitted to it by the President of the Association or by 
the Chief Operating Officer of the Company, when such 
dispute has not been previously settled in accordance 
with the terms provided for in the Pilots Agreement.” 

Please be advised that this letter is the submission of a 
grievance case for settlement which arose from the com¬ 
pany’s violation of Sections 18,19 and 27 of the Agreement 
between Pennsylvania-Central Airlines Corporation and 
the air line pilots in the service of Pennsylvania-Central 
Airlines Corporation, as represented by the Air Line Pilots 
Association, International, as indicated by the manner in 
which the company assigned seniority numbers to certain 


• The Record was admitted into evidence at the trial for the purpose 
of showing the nature of the proceeding and what occurred (supra, 
pp. 65-66). 


pilots on the seniority list posted as of January 1, 1946, 
with total disregard of the aforementioned pilots’ employ¬ 
ment agreement and in apparent disregard of the righis of 
a large number of the pilot group. 

In accordance with the provisions of the agreement 
establishing the aforementioned Pennsylvania-Central Air¬ 
lines Pilots’ System Board of Adjustment, the following 
are: 

i 

1. Question at Issue 

Is the manner in which the company assigned seniority 
numbers to certain pilots on the seniority list posted as of 
January 1, 1946, a proper assignment of such seniority 
numbers. 

i 

2. Statement of Facts 


As a result of the company’s violation of Sections’ 18, 
19 and 27 of the aforementioned pilots’ employment agree¬ 
ment as indicated by the manner in which the company 
assigned seniority numbers to certain pilots on the seniority 
list posted as of January 1, 1946, with total disregard of 
the aforementioned pilots employment agreement and in 
apparent disregard of the rights of a large number of the 
pilot group, the air line pilots in the service of Pennsylvania- 
Central Airlines Corporation, by their duly designated local 
representatives, E. P. O’Donnell, Chairman, Council No.! 11, 
and J. V. McClaflin, Chairman, Council No. 32, requested 
a hearing pursuant to the provisions of Section 29 of |the 
aforementioned pilots’ employment agreement. The deci¬ 
sion rendered by Mr. Trow Sebree on February 21, 1947, 
as a result of such request for a hearing being obviously 
unsatisfactory, an appeal hearing was requested on March 
4, 1947. The appeal hearing was held on March 17, 1947, 
also before Mr. Trow Sebree. The decision rendered by Mr. 
Sebree on March 29,1947 also being unsatisfactory, a second 
appeal hearing was requested on April 15,1947. A decision 
was rendered by Mr. J. H. Carmichael on May 6,1947, a|s a 
result of the request for a second appeal hearing, which 
affirmed the company’s previous action and which was Ob¬ 
viously unsatisfactory. 
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3. Position of the Employees 

The pilots take the position that the manner in which the 
company assigned seniority numbers to certain pilots on 
the seniority list posted as of January 1,1946, is a violation 
of Sections 18,19 and 27 of the aforementioned pilots’ em¬ 
ployment agreement. 

4. Position of the Company 

Presumably the position of the company is as set forth 
in the decisions of Mr. Trow Sebree and J. H. Carmichael 
previously mentioned; if not, the company should, upon 
receipt of a copy of this letter of submission, state its posi¬ 
tion in writing. 

With reference to the matter of submitting papers and 
exhibits, as outlined in paragraph (h) of the Adjustment 
Board Agreement, your attention is called to the following 
exhibits: . 

l. Letter from the Air Line Pilots Association, signed 
by E. P. O’Donnell and J. V. McClaflin to Chief Pilot, Penn¬ 
sylvania-Central Airlines Corporation. 

II. Letter from Trow Sebree to Master Executive Council, 
dated February 21, 1947. 

m. Telegram from J. V. McClaflin, M. C. Garlow, Frank 
Miller, and E. P. O’Donnell to Trow Sebree, dated March 
4,1917.* 

IV. Letter from J. V. McClaflin and M. C. Garlow to 
Trow Sebree dated March 3,1947. 

V. Letter from Trow Sebree to Master Executive Coun¬ 
cil, dated March 10,1947.* 

VI. Letter from Trow Sebree to Master Executive Coun¬ 
cil, dated March 29, 1947. 

VTL Telegram from J. V. McClaflin, M. C. Garlow, Frank 
Miller and Fred Stripe to J. H. Carmichael, dated April 15. 
1947.* 


• Omitted in printing. 
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VilL. Letter from J. V. McClaflin and M. C* Garlow to 
J. H. Carmichael, dated April 15,1947. 

IX. # Letter from J. H. Carmichael to Master Executive 
Council dated April 17,1947. 

X. Letter from J. H. Carmichael to Master Executive 
Council dated May 6,1947. 

With reference to setting a date in the hearing in piis 
case, your attention is directed to Paragraph (i) of the 
Adjustment Board Agreement. 

In view of the obvious great injustices that these pilots 
have already suffered in this case, the earliest possible 
attention of your Board will be appreciated. 

Sincerely yours, Air Line Pilots Association, (S.) 
David L. Behncke, President. 

DLB/JFR/MDN. j 

Registered Mail, Return Receipt Requested. 

GROUP GRIEVANCE 

Exhibit I 

Copy 

Chief Pilot, Pennsylvania-Central Airlines Corporation, 
Washington National Airport, Washington 25, D. C. 

Dear Sir: 

Pursuant to Section 29 of the agreement between Penn¬ 
sylvania-Central Airlines Corporation and the air line 
pilots in the service of Pennsylvania-Central Airlines Cor¬ 
poration, as represented by the Air Line Pilots Association, 
International, we, the undersigned as the duly designed 
local representatives of the air line pilots in the seryice 
of Pennsylvania-Central Airlines Corporation do hereby 
file this, a grievance, and request that the usual hearings 
be arranged. The issues on which we wish to be heard are: 

1. The company’s violation of Section 18 of the 
agreement between Pennsylvania-Central Airlines Cor¬ 
poration and the air line pilots in the service of Penn¬ 
sylvania-Central Airlines Corporation, as represented 


• Omitted in printing. 
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by the Air Line Pilots Association, International, as 
indicated by the manner in which the company assigned 
seniority numbers to certain pilots on the seniority list 
posted as of January 1, 1946, with total disregard of 
the aforementioned pilots’ employment agreement and 
in apparent disregard of the rights of a large number 
of the pilot group. 

2. The company’s violation of Section 19 of the 
agreement between Pennsylvania-Central Airlines Cor¬ 
poration and the air line pilots in the service of Penn¬ 
sylvania-Central Airlines Corporation, as represented 
by the Air Line Pilots Association, International, as 
indicated by the manner in which the company assigned 
seniority numbers to certain pilots on the seniority 
list posted as of January 1, 1946, with total disregard 
of the aforementioned pilots’ employment agreement 
and in apparent disregard of the rights of a large 
number of the pilot group. 

3. The company’s violation of Section 27 of the 
agreement between Pennsylvania-Central Airlines Cor¬ 
poration and the air line pilots in the service of Penn¬ 
sylvania-Central Airlines Corporation, as represented 
by the Air Line Pilots Association, International, as 
indicated by the manner in which the company assigned 
seniority numbers to certain pilots on the seniority list 
posted as of January 1, 1946, with total disregard of 
the aforementioned pilots’ employment agreement and 
in apparent disregard of the rights of a large number 
of the pilot group. 

An early reply stating the date, time, and place of hear¬ 
ings on this grievance will be very much appreciated. 

Sincerely yours, 

Am Line Pilots Association, 

By: J. V. McCiaflin, 

Chairman, Council No. 32. 

E. P. O’Donnell, 

Chairman, Council No. 11. 

cc: W. R. Manchester, 

Operations Manager. 
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DECISION ON GROUP GRIEVANCE 

Exhibit II 
Copy 

February 21,1947. 

The Master Executive Council 

Air Line Pilots Association (AF of L) 

For Pennsylvania-Central Airlines Corp. 

Washington, D. C. 

Gentlemen: 

The group grievance, filed in March, 1946, by the Master 
Executive Council of Pennsylvania-Central Airlines pilots 
and other individual grievances and subsequent group 
grievance, filed September 19, 1946, based on the dame 
issue, was heard in the Company Offices at Washington, 
D. C., on February 10, 1947. The hearing was in accord¬ 
ance with the provisions of Section 28 and 29 of the current 
Pilots Agreement, as amended. 

This grievance alleges that the Company violated Sec¬ 
tions 18,19 and 27 of the effective Agreement by the seiiior- 
ity positions afforded to certain pilots under the Pilots 
Seniority List dated January 1, 1946. Similar grievances 
were filed upon the posting of subsequent Seniority Lists. 

The Company set the hearing February 10, 1947, iand 
all parties in interest were requested to attend. The pro¬ 
testing pilots were represented by the Master Executive 
Council and Mr. John Dickerman, ALP A Counsel. The 
three captains, whose seniority positions upon the rbster 
of January 1, 1946 were being protested, attended and 
two of them retained Mr. Michael Markel as counsel. From 
the inception of this grievance the Company has consist¬ 
ently taken the position that each side had the right to be 
heard and all records were made available. Also, the Com¬ 
pany provided for the attendance of all Company personnel 
who could testify to the facts. The issues involved are| not 
complicated. Captains J. A. Young, R. I. Edwards, iand 
Edward McCready are three pilots who served in the 
Armed Forces and upon their release from services they 
were reemployed by the Company. They were given credit 
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for all accrued seniority while they were in service. This 
was done after very careful consideration, and the Company 
concluded that they were so entitled under the Amended 
Agreement to the Pilots Contract under the date of De¬ 
cember 9,1940 which provides for a pilot to accrue seniority 
while in Military Service. This Amendment is merely a 
statement of the rights of a veteran provided him by the 
Selective Service Act of 1940. 

It is the contention of the Master Executive Council that 
these men were actually dismissed from the Company and 
therefore do not qualify for reemployment under the said 
December 9, 1940 Amendment. If such be the case, they 
contend that these three captains’ seniority dates should 
commence from the date of reemployment as they were, in 
effect, new employees and the Company erred in not listing 
them accordingly. 

Since the seniority of each of the three men directly 
involved is based upon different circumstances, I propose 
to take each case separately in the order that they appear 
in the record. 

Findings of fact in the case of J. A. Young 

J. A. Young was employed by Pennsylvania-Central Air¬ 
lines as a copilot on February 18, 1941 and he appears on 
the July 1, 1941 Seniority Roster as No. 89. He left the 
company on June 1, 1942 and joined the Army on June 2, 
1942 as a Civilian Pilot with the Army Ferry Command, 
receiving his commission as a First Lieutenant in the 
same Command on October 15, 1942. He served with the 
Ferry Command, which later became the Air Transport 
Command, until he was honorably discharged on October 
1,1945, and he then returned to the employ of the Company 
on October 16th of the same year. 

Discussion 

The record shows that Captain Reid, the Assistant Chief 
Pilot of the Western Region, made recommendations to 
Captain Weiblen, the Chief Pilot of that region, that Mr. 
Young be removed from that region in late 1941 or early 
1942. There is no evidence to show that that recommenda- 




137 


tion was acted upon. In the latter part of February, 1942, 
Captain Weiblen addressed a letter to Mr. Young which 
said, 

“In going over your record and talking with my! as¬ 
sistant pilots and check pilots, we are all of the opinion 
that you have made some progress in the last six 
months, but not enough so that we could classify you 
as captain material Since your probationary period 
only calls for one year, we must make a decision in 
your case. So, if agreeable to you, you can have an¬ 
other probationary period of six months; if not it 
means termination of your employment immediately. 
Therefore, please sign the attached and return to my 
office as soon as possible/’—signed C. W. Weibleji. 

This was accepted by Mr. Young and we extended his 
probationary period until late August, 1942. 

Mr. Young testified that after he received and accepted 
an additional six months probationary period, he made 
several flights with Captain Howard Ross who told mm 
that he was improving as a pilot and if he continued to 
improve as rapidly, he would undoubtedly make the grade. 

In the early part of May, Mr. Young applied to the Army 
for a commission in the Ferry Command and, according 
to the record, discussed this with his chief pilot, Weiblen, 
after making said application. On May 27,1942, Mr. Young 
received the following letter from Chief Pilot Weiblen. 

“Due to the drastic curtailment of operation ordeped 
by the Government, it is necessary and we are forced 
to release quite a number of personnel. This is! to 
advise you that your services are no longer required 
after May 31,1942. I will be glad to discuss this further 
with you.”—C. W. Weiblen. 

This was the only notice that Mr. Young received inform¬ 
ing him of his release, and prior to the receipt of ijhis 
notice he had made an application to the Armed Forces. 
He was aware of the fact that schedules were being curtailed 
and he also knew that his release was a condition precedent 
to his being accepted by the Army. However, Mr. Young 
did not know at the time of his release that men junior! to 
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him were being retained by the Company and only dis¬ 
covered this fact several weeks after bis induction into the 
Ferry Command. The benefits provided by the Selective 
Service Act of 1940 accrue to those persons whose purpose, 
object, motive, and primary cause in leaving an employ¬ 
ment, was for the purpose of entering into active Military 
or Naval Service. While it is true that Mr. Young found 
out subsequent to his induction that he had not been released 
according to seniority, he was in no position to return to 
the Company as a copilot at that time. Since he desired 
his release for the purpose of active Military duty, I do not 
believe that it can be reasonably held that he did not 
qualify for reemployment rights under the Selective Service 
Act, and consequently, the December 9, 1940 Agreement. 
It is contended by the Association that Mr. Young’s name 
did not appear on subsequent lists as on Military Leave of 
absence. This can only be considered an omission or over¬ 
sight on the part of the Company and the responsibility of 
this omission can in no way be imputed to Mr. Young. 

Finding of the fact in the case of R. I. Edwards 

R. I. Edwards was employed as a copilot December 1, 
1940, and served in that capacity until November 1, 1941 
when he left the service of the Company. The July 1, 1941 
Seniority List shows Captain Edwards as No. 83. Captain 
Edwards reported to Pensacola on November 21, 1941, as 
an Ensign in the Naval Air Corps, and served in the Naval 
Air Force until October 31, 1945, being honorably released 
with the rank of Lieutenant Commander. He returned to 
the employ of the Company on November 15, 1945. 

Discussion 

Captain Edwards held a commission in the Naval Reserve 
in 1940 prior to his becoming employed by Pennsylvania- 
Central Airlines. He was employed as a copilot and served 
as such until he received a notice dated October 21, 1941, 
signed by Captain Murl Estes which stated: 

“Due to the reduction of schedule effective on No¬ 
vember 1,1941, the net result of which makes it neces- 
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sary to reduce approximately five of our present cap¬ 
tains to first officer status, it is necessary to reduce I our 
copilot personnel. Each captain reduced to copilot 
status displaces two first officers. Therefore it will 
be necessary to release eight or ten first officers, this 
will serve as notice to you that we will be unable to 
employ you as a first officer after November 1, 1941.” 
—signed Murl Estes. 

! 

Mr. Edwards discussed this matter with Captain Estes 
and Captain Estes substantiates the fact, that Edwards felt 
that he would like to go into the Armed Forces. It being 
apparent to him that War was imminent and the fact that 
schedules were being curtailed, Edwards felt that he should 
take the opportunity to leave the Company and be ready 
to report to the Navy as soon as his orders were received. 

Captain Estes testified to the fact that Mr. Edwards* 
services at all times were completely satisfactory and with¬ 
out criticism. Captain Edwards left Pennsylvania-Central 
Airlines as of November 1, 1941, was ordered to report 
for physical examination on November 10th, and went on 
active duty at Pensacola, Florida, on November 21, 1941. 
It is the ALP A contention that Edwards left Pennsylvania- 
Central Airlines and was employed by Pan-American Fer¬ 
ries, Inc., prior to joining the Navy, and consequently, his 
reemployment rights were with that Company. This con¬ 
tention is not borne out by the record. Mr. Edwards ^iid 
seek employment with Pan-American Ferries, Inc., but he 
was never employed by them. The following letter is quoted 
from the record clarifying this point: 

I 

“Dear Mr. Edwards: 

“I have for reply your letter of August 5, 1946, 
asking that I confirm the fact that you were not an 
employee of the Pan-American Ferries, Inc. I have 
refreshed my memory and understanding of the situa¬ 
tion as outlined by you in your letter and find that you 
were, at no time, an employee of the Pan-American 
Air Ferries. You were neither on the payroll, nor did 
you receive any salary from that Company or its parent 
organization. j 
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“If this letter which I am addressing to yon does 
not meet your requirements and you prefer that I 
write directly to Pennsylvania-Central, please let me 
know, and I shall be glad to do so. 

“With kindest regards, I am very truly yours, 

John- A. Steele, 

Operations Manager, 
Pan-American Ferries, Inc 

When Mr. Edwards received his notice of reduction of 
schedules, he knew that men junior to him were being re¬ 
tained in the service but he felt that it was only a short 
period before being called and as he has pointed out, talked 
this over with Mr. Estes as he felt it was just a matter of a 
short time before he would be called up. 

The fact that his name did not appear on the subsequent 
Seniority Lists cannot he blamed upon any oversight on 
the part of Mr. Edwards. If the Company omits a pilot’s 
name from a Seniority List when a man is on sick leave or 
military leave such omission cannot be construed as a 
waiver of those seniority rights. It is further obvious from 
the record that Mr. Edwards was an entirely satisfactory 
employee and left the Company with the sole purpose of 
going into the Armed Forces. Therefore, the Company 
had no choice but to consider that Mr. Edwards was entitled 
to reemployment benefits under the provisions of the 
Amended Agreement of December 9,1940. 

• •••••• 

Conclusion 

In deciding the instant cases, it is apparent that the Com¬ 
pany had analyzed the rights of these returning veterans 
under the Selective Service Act of 1940, and in conjunction 
with the December 9, 1940 Amendment Agreement. The 
Company has always taken the position that a man’s senior¬ 
ity rights are something that belong to the individual and 
any act or failure to act on the part of the Company cannot 
alter those rights. Therefore, the Company has always 
attempted to maintain all such seniority rights based on the 
individual facts. 
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In deciding these cases, therefore, the record which was 
taken at the hearing must be the entire basis npon which 
' the decision is made. Each side and all parties had full 
opportunity to present witnesses, documents, or whatever 
evidence they so choose to produce, and based upon this 
record I find that the Company did not violate Sections 18, 
19 or 27 of our present Pilot’s Agreement, amended, and 
that there is no alternative but to uphold the rights of the 
three men concerned. Captains Young, Edwards, and Mc- 
Cready fall clearly under the provisions of the Amendment 
Agreement dated December 9,1940. 

Yours very truly, 

Tbow Sebree, 
Director of Operations. 

TS: jwh. 

cc: J. A. Young, R. I. Edwards, Edward McCready, John 
Dickerman, Michael Markel. 

• • • * * • • 

NOTICE OF APPEAL 

Exhibit IV 
Copy 

Am Line Pilots Association 

March 3,1947. 

Mr. Trow Sebree, Director of Operations, Pennsylvania- 
Central Airlines Corporation, Washington National Air¬ 
port, Washington 25, D. C. 

Dear Mr. Sebree : 

• 

Your decision of February 21, 1947, in the matter of 
Pennsylvania-Central Airlines Corporation violating per¬ 
tain sections of the Pilots Employment Agreement relating 
to seniority positions of affected pilots, has been received 
and is unsatisfactory. Therefore, pursuant to Section 29 
and Section 29B of said Pilots Employment Agreement of 
April 22, 1940, as amended, the undersign as the (inly 
authorized representatives of all the pilots affected by jthe 

10 g | 


142 


Company’s action and who are protesting same, do hereby 
reqnest an appeal hearing. 

This letter is being sent to yon in order to comply with 
the terms of Section 28B-1. 

Your cooperation in notifying us of the time and place of 
the first appeal hearing will be greatly appreciated. 

Yours very truly, 

J. V. McClaflin, 
Chairman, Council 32. 
M. C. Garlow, 
Chairman, Council 11. 

• •••••• 


DECISION ON APPEAL 

Exhibit VI 
Copy 

March 29, 1947. 

The Master Executive Council, Air Line Pilots Association, 

Pennsylvania-Central Airlines Corp., Washington, D. C. 

Gentlemen : 

The group grievance filed in March 1946 was heard on 
February 10,1947, and decision was rendered on February 
21, 1947 in which the seniority positions afforded Captains 
J. A. Young, R. I. Edwards and E. McCready were upheld. 

You filed a timely protest and requested a First Appeal 
Hearing as provided under Section 28 of the present Agree¬ 
ment. This Hearing was held March 17, 1947 in the Wash¬ 
ington offices. ' 

I held the February Hearing due to the unavailability of 
the Company official who usually conducts this phase of the 
grievance procedure. The First Appeal Hearing is, by 
contract, before the official of the Company whose functions 
and duties I perform. This matter was discussed with all 
concerned and by virtue of the particular circumstances it 
was agreed that in this case that we would proceed in this 
maimer. 

I have reviewed the record in the case and find that the 




First Appeal Hearing did not add anything of material 
valne ,to the first hearing. There are some presumptions 
expressed and implied but no new evidence was produced 
to upset the direct evidence obtained from the witnesses 
themselves. Therefore I cannot see any justification! for 
changing the original decision and can only conclude that 
the present seniority positions of the three Captains are 
due and proper. 

Very truly yours, 

(S.) Trow Sebree, 
Director of Operation js. 

cc: J. A. Young 
R. I. Edwards 
Edward McCready 
Michael Markel 
John Dickerman 
R. J. Wilson 

• •••••• 

l 

SECOND NOTICE OF APPEAL 

Exhibit Vill 
Copy 

5905 Audubon, 

Detroit 24, Michigan. ! 

April 15, 1947. 

Mr. J. H. Carmichael, Executive Vice President, Pennsyl¬ 
vania-Central Airlines, Corp., Washington National Air¬ 
port, Washington, D. C. 

Dear Mr. Carmichael: 

I 

This letter is to confirm the following wire which Was 
sent to you on April 15: < 

“Thedecision by Mr. Trow Sebree, Director of Oper¬ 
ations, dated March 29, 1947 was received by the 
undersigned on April 9,1947 in the matter of the group 
grievance filed concerning the company’s action relat¬ 
ing to the seniority accorded certain pilots on whose 
behalf said group grievance was filed and is deeified 
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unsatisfactory. Pursuant to Sections 28 & 29 of the 
Pilots Employment Agreement we hereby request a 
second appeal hearing. ,, — 

As chairman of the Pennsylvania-Central Airlines Pilots 
Master Executive Council, I should like to be advised of the 
time and place of the second appeal hearing. 

Very truly yours, 

(S.) J. V. McClaflin, 
(S.) M. C. Garlow. 

J. V. McClaflin. 

• •••••• 

DECISION ON SECOND APPEAL 

Exhibit X 
Copy 

May 6,1947. 

Be: Seniority Grievance 

The Master Executive Council, Air Line Pilots Association, 

Pennsylvania-Central Airlines Corporation, Washing¬ 
ton, D. C. 

Gentlemen : 

I have carefully reviewed all the records, exhibits, and 
transcripts of testimony in this grievance hearing. The 
question here involved in my opinion resolves itself into a 
decision as to whether or not the persons whose seniority is 
in question in this hearing were discharged or were fur¬ 
loughed. 

It is my opinion that the proceeding was properly brought 
under the contract and in due time. I have checked to 
determine as to whether or not Pilot Young could have se¬ 
cured a release from the Army Ferry Command and have 
been advised that he could have been released is he so de¬ 
sired. However, I do not believe that this fact has sufficient 
Hearing on the question here in issue to affect the decision. 

From my examination of the records and exhibits in the 
'stse, I can find no evidence which would indicate that these 
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Tien were discharged. On the other hand, there is strong 
evidence that these men were not discharged bnt were fur¬ 
loughed. 

Accordingly, it is my opinion that they were entitled the 
place on the seniority list which they were given upon their 
return, and the grievance filed herein is denied. 

Very truly yours, 

J. H. Carmichael, 
Executive Vice President. 

cc: R. J. Wilson 
Michael Markel 
R. I. Edwards 
J. L. Dickerman 
H. J. Reid 
T. E. Sebree 
E. McCready 
J. A. Young 

i 

i 

• •••••• 

AWARD OF SYSTEM BOARD OF ADJUSTMENT 

126 Filed Nov. 24,1947, Harry M. Hull, Clerk j 

September 29, 1947. 

Mr. R. J. Wilson, Pennsylvania-Central Airlines Corpora¬ 
tion, Washington National Airport, Washington 1, Dj C. 

Dear Mr. Wilson : 

The System Board of Adjustment for Pennsylvania- 
Central Airlines met in executive session September |29, 
1947, to consider the evidence presented in Hearings rela¬ 
tive to the seniority of Mr. Edwards, Mr. McCready; and 
Mr. Young. After careful consideration of the evidence, 
the board finds that Pennsylvania-Central Airlines violated 
the Pilots’ Working Agreement, Sections 18,19, and 27, in 
that they did put Mr. Young, Mr. McCready, and Mr. Ed¬ 
wards back into a seniority list from which they had been 
dropped, which denied certain other pilots of their rightful 
seniority privileges. To support these findings, the follow¬ 
ing facts are presented: 
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In the case of Mr. Young, the records show that on 
February 10,1942, Mr. Weiblen (then Chief Pilot of PCA) 
wrote a letter to Mr. Carmichael stating that Mr. Young 
was not captain material and that as his year’s probation 
was up he should be fired or that he should be put on addi¬ 
tional probationary status. On February 23, 1942, J. H. 
Carmichael approved such additional probationary status 
for six months. On February 24,1942, Mr. Young accepted 
additional probation for six-month period. On May 27, 
1942, Mr. Young received notice that his services were no 
longer required with PCA. Mr. Young’s name does not ap¬ 
pear on the July 1,1942 Pilots’ System Seniority List. Men 
junior to Mr. Young were retained in the employ of PCA at 
the time Mr. Young was notified that his services were no 
longer required, and men were hired during the time be¬ 
tween his release from PCA and his entering the armed 
service. A telegram from Mr. Young to Mr. Monro, dated 
June 14,1942, plainly indicates that Mr. Young felt he had 
been released for cause. The papers in the Company file 
indicate that Mr. Young was not eligible for rehire. 

A letter from Mr. Pinker to the AT A dated August 2, 
1945, lists the names of men who left direct employment 
with PCA to enter the armed services. This same letter 
specifically states that Mr. Young was being offered re¬ 
employment with PCA, which indicates that he was not an 
employee of PCA. 

The Board, therefore, feels that Mr. Young was in fact 
not an employee of PCA at the time he entered the armed 
services and, therefore, PCA was in error in giving him 
accrued seniority from date of original employment when 
he was rehired October 16,1945. 

The Board, therefore, directs that PCA change the 
seniority placement of Mr. Young on or before October 15, 
1947, so that his seniority is established in relation to his 
last date of employment, October 16, 1945. To clarify his 
exact position on the Pilots’ Seniority list, Mr. Young’s 
name will appear between R. A. Collins, No. 231, and T. J. 

Rucker, No. 232. 

127 In the case of Mr. McCready, on August 31, 1943, 

Captain Taylor (then Chief Pilot of the Military Di¬ 
vision of PCA) did write a letter to Mr. R. J. Wilson of PCA 
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which clearly states that the services of Mr. McCready were 
not satisfactory to PC A and that if .improvement did not 
soon become evident he would be forced to fire Mr. Mc¬ 
Cready. A letter from Mr. Manchester to Mr. McFeely of 
Grand Rapids, Michigan, clearly indicates that Mr. Man¬ 
chester was defending PCA’s action in firing Mr. McCrehdy. 
Mr. McCready received notice that he was being released 
due to schedule curtailment on November 30, 1943. Mr. 
McCready was not the junior man on the system at the time 
he was released. Co-pilots were being hired by PC A all dur¬ 
ing the period of time that elapsed between Mr. McCready’s 
release from PCA and his entering the armed services. Mr. 
McCready’s name did not appear on the January 1, 1944, 
System Seniority List: Mr. McCready did not enter jthe 
armed services until April 1, 1944. Direct testimony] of 
Captain Taylor in a Hearing held September 24, 1947, 
clearly indicates that Mr. McCready was definitely fired for 
cause but that his records were so made out as not to harm 
Mr. McCready in his attempts to enter the Army or secjire 
other employment. Captain Taylor further states that the 
letter of recommendation (To Whom it May Concern) he 
gave Mr. McCready had to do with his ability as an airplane 
pilot, not as an airline pilot and that the letter was prepared 
for Mr. McCready’s use in getting into the Army. TJiis 
letter was not addressed to Mr. McCready and could pot 
be considered by Mr. McCready as a letter of release frpm 
PCA. 

A letter from Mr. Rinker to the ATA, dated August 2, 
1945, lists the names of men who left direct employment 
with PCA to enter the Armed Services. This same letter 
specifically states that Mr. McCready was not an employee 
of PCA at the time he entered the Army. 

The Board, therefore, feels that Mr. McCready was in 
fact not an employee of PCA at the time he entered the 
Armed Services, and therefore, PCA was in error in giving 
him accrued seniority from date of original employment 
when he was rehired January 9,1946. 

The Board, therefore, directs that PCA change tjhe 
seniority placement of Mr. McCready on or before October 
15, 1947 so that his seniority is established in relation ito 
his last date of employment, January 9,1946. To clarify his 
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exact position on the Pilots’ Seniority List, Mr. McCready’s 
name will appear between F. Pohl, No. 259 and H. L. 
Smith, Jr., No. 260. 

In the case of Mr. Edwards, the following evidence sub¬ 
stantiates the fact that he was definitely released from the 
employ of PCA. 

1. A letter from Mr. Edwards to the Bureau of Naviga¬ 
tion which goes into some length in explaining why he 
should be dropped from the Naval Reserve. 

2. The form indicating that Mr. Edwards was released 
was dated November 1, 1941. This form further indicates 
that he would have to be replaced. Mr. Edwards at the time 
of his release was not the junior man on the Pilots’ System 

Seniority List. Other men were hired as co-pilots 
128 during the period of time between his leaving PCA 
and entering the Armed Services. Mr. Edward’s 
name did not appear on the January 1,1942 Seniority List. 

3. On October 25, 1941, Mr. Edwards wrote a letter to 
Captain Ralph Read stating that he was being unfairly 
dealt with and asking why he should be let out of the employ 
of PCA out of turn. 

4. A letter from Mr. Edward’s father to Captain Ralph 
Read, dated November 20, 1941 asking why his son was 
being let go. 

5. A letter from Captain Ralph Read to Mr. Edwards, 
dated November 25, 1941, states that the Company could 
release any one they chose during the first year of employ¬ 
ment without giving a reason. 

6. Direct testimony in the Record indicates that Mr. Ed¬ 
wards did apply for a position with Pan-American Air 
Ferries and was found acceptable, and in fact was on his 
way to start such employment when he received orders to 
enter active duty with the Navy. 

7. A letter from PCA to the Chief of Bureau of Naviga¬ 
tion, Navy Department that Mr. Edwards was no longer an 
employee of PCA, dated October 30,1941, effective Novem¬ 
ber 1,1941. 
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8. A letter from Mr. Edwards to PCA, dated August 6, 
1945, asking to be reemployed with seniority as of date of 
return. An application for employment with PCA was sub¬ 
mitted by Mr. Edwards on January 6, 1945. 

The Board, therefore, feels that Mr. Edwards was ih fact 
not an employee of PCA at the date he entered the Armed 
Services, and therefore, PCA was in error in giving him 
accrued seniority from the date of original employment 
when he was rehired November 15, 1945. 

The Board, therefore, directs that PCA change the 
seniority placement of Mr. Edwards on or before October 
15,1947 so that his seniority is established in relation to his 
last date of employment, November 15,1945. To clarifjy his 
exact position on the Pilots’ Seniority List, Mr. Edward’s 
name will appear between J. R. Hayes, No. 242 and it. D. 
Foster, No. 243. 

The Board feels that evidence is sufficient to indicate! that 
these three men, Mr. Young, Mr. McCready, and Mrj Ed¬ 
wards were released from the employ of PCA and ai the 
time the Company did not intend that they should ev<pr be 
rehired. The fact that these men were separated fronji the 
employ of PCA out of line of seniority clearly indicates that 
they were let go permanently because if they had been; fur¬ 
loughed they would have to be furloughed in line of senior¬ 
ity. All three of these men did at the time of their release 
either indicate or have someone indicate for them dissatis¬ 
faction over their release where as had they merely been 
furloughed there could not have been any dissatisfaction on 


Trow Sebree, 
M. C. Garlof, 
H. J. Reid. 

I 

I 

i 
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their part. 

Respectfully submitted: 


(S.) H. J. Bernier. 


(S.) 

(S.) 

(S.) 
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HEARINGS IN GRIEVANCE PROCEEDINGS AND BE¬ 
FORE SYSTEM BOARD OF ADJUSTMENT 

1 Filed Aug. 31,1948. Harry M. Hull, Clerk 
Hearing on Group Grievance 

In the Matter of THE AIR LINE PILOTS ASSOCIA¬ 
TION and PENNSYLVANIA-CENTRAL AIRLINES 
CORPORATION 

Room 218, 

Hangar 3, 

National Airport, 
Washington, D. C., 
February 10, 1947. 

Present: 

H. J. Bernier, Pilot, Member Master Executive Council 
J. W. Burke, Jr., Assistant to the Vice-President, PC A. 



151 


John M. Dickerman, Attorney appearing for the Air Line 
Pilots Association. 

R. I. Edwards, Pilot, PC A. 

Murl Estes, System Chief Pilot, PCA. 

Melvin C. Garlow, Pilot, PCA. 

Michael F. Markel, Attorney appearing for R. I. Edwards. 

J. V. McClaflin, Pilot, PCA, former member, Mhster 
Executive Council. 

E. McCready, Pilot, PCA. 

E. P. O’Donnell, Chairman, Master Executive Council, 
Air Line Pilots Association. 

W. C. Paddack, Pilot, PCA. 

H. J. Reid, Flight Operations Manager, PCA. j 
la Trow Sebree, Director of Operation, PCA, JJear- 
ing Officer. 

D. Smith, Director of Industrial Relations, PCA. 

R. H. Taylor, Superintendent, Operations Control, PCA. 

Robert J. Wilson, Vice-President, PCA. 

J. A. Young, Pilot, PCA. ! 

j 

The hearing was called to order by the Chairman; Mr. 
Trow Sebree, at 3:00 o’clock p. m. 

I 

• • • • • • • i 

3 Proceedings 

Chairman Sebree: The hearing will come to order, gentle¬ 
men. Mr. Burke will start off by reading the complaint.! 

Mr. Burke: The case in issue today is the protest of the 
positions of three of our captains, Captain R. I. Edwards, 
Captain J. A. Young, and Captain E. McCready. 

The protest first originated after the posting of th& list 
of January 1,1946, which list'was posted on February 14. 

Under Section 19 of the contract, “G,” there were sjixty 
days in which to protest the posting, and there were several 
protests, all in proper date and within that sixty-day period. 

Again the list was revised and placed on the boards on 
July 1, with a similar number of protests. This timej my 
records show there was a complete number of protests jand 
in addition one signed by Chairman O’Donnell, which jis a 
group protest. 
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Mr. Markel: May I ask for the date of that group protest. 

Mr. Burke: September 19,1946. 

Mr. Dickerman: Before we proceed further, I think it 
would be proper to enter appearances. My name is John M. 
Dickerman, and I am an attorney for the Air Line Pilots 
Association representing the Pennsylvania-Central Airlines 
Pilots Master Executive Council which is filing the griev¬ 
ance in question. 

Mr. Wilson: I presume also you represent the in- 

4 dividual protests, too, don’t you? 

Mr. Dickerman: In the sense that those individuals’ 
protests are a part of the same subject matter as the group 
grievance, yes. 

Mr. Burke: Now, this hearing is held under Section 28 
before an officer of the Company who, in this case, has been 
designated as Mr. Trow Sebree. 

This is the preliminary hearing which is taking place. 
Despite the fact that the protests were filed almost a year 
ago, they were delayed, as we all know, and this is an initial 
hearing. 

We will go off the record for a moment. 

(Discussion off the record.) 

Mr. Markel: My name is Michael F. Markel. I am an 
attorney and I am appearing here in behalf of Captain 
Edwards. 

Mr. Dickerman: May I ask you, Mr. Markel, under what 
authority you are so appearing. 

Mr. Markel: I am here appearing as the duly authorized 
agent attorney of Mr. Edwards. He has, as the records 
show, extremely important rights at stake here; and he is 
entitled to protect those rights, I think, and is entitled to 
call on anyone that he may feel will assist him in the matter. 

Mr. Dickerman: Are you appearing as a representative 
under a certain contract of employment first effective April 
22,1940 between Pennsylvania-Central Airlines Cor- 

5 poration and the Air Line Pilots Association? 

Mr. Markel: I am appearing as Mr. Edwards’ 
attorney. 

Mr. Dickerman: Then I gather you are appearing as his 
representative under that contract. 


I 
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Mr. Markel: I am appearing as Mr. Edwards’ attorney. 
If Mr. Edwards, under that contract, is not permitted to 
appear here with an attorney, to that extent we may be 
breaching the contract. 

Mr. Dickerman: Are you appearing as a representative 
of Mr. Edwards under any provision of the Railway Labor 
Act as amended! 

Mr. Markel: I am appearing here at his request. I think 
he is entitled to have such assistance here as he needs! If 
he is not, then we are violating the law to the extent that my 
appearance here shall be unlawful But I shall insist on 
appearing. 

Mr. Dickerman: Do you know, as his attorney, of any 
notice he has received from any party concerning this pro¬ 
ceeding? 

Mr. Markel: He has handed me a letter that I shall read. 

Mr. Dickerman: I don’t care whether you read the letter 
or not. If you . state that there was a notice, it is agreeable 
with me. 

Mr. Markel: I want to read that because it may or may 
not have some bearing, but we want the record to 
6 reflect the circumstances as they are. 

Mr. Dickerman: That is the purpose of my question. 

Mr. Markel: I do not seem to have the letter I referred 
to. I am extremely embarrassed because that is the one 
thing that J. wanted to be careful to have with me. I prob¬ 
ably left that on my desk. 

Mr. Chairman, I would like to ask for the present purpose 
whether you have a copy of that notice. 

Chairman Sebree: I do. 

Mr. Markel: I would like to read it into the record, j 

Mr. Dickerman: Is it available so that I may look at it, 
please? 

Mr. Markel: If not, I will produce it at a subsequent 
hearing. But I particularly want to read that into the 
record at this point because I want to give emphasis to the 
fact that that is the first notice of any character that Mr. 
Edwards has ever received. There is nothing in it to ap¬ 
prise him of what this is all about. As far as we are con¬ 
cerned, I came here wholly ignorant excepting for such back- 

7 i 
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room gossip which has come to Mr. Edwards from time to 
time. 

We didn’t know precisely what this was about until we 
saw this notice here, and then I became aware of the extent 
and the manner in which Mr. Edwards was personally 
affected by this hearing. 

I have now had handed to me a copy of the letter 

7 that I have the original of. The letter is dated 
February 5, 1947, and is addressed to Captain R. I. 

Edwards, Capital Airlines-PCA, Washington National 
Airport, Washington, D. C. It reads as follows: 

“Dear Sir: 

“You are hereby notified that the hearing for the 
grievance filed protesting your seniority has been set 
for February 10,1947 at 2 p. m. in the office of Robert J. 
Wilson, Vice-President, at the Washington Office. 

“If you care to attend this hearing and be heard, we 
will make out your schedule so that you will be able to 
be here. Please advise promptly if you wish to attend. 
“Very truly yours, 

“Trow Sebree, 

, “Director of Operations 

In response to that letter, Mr. Edwards indicated that 
he would like to attend here with counsel. Presumably, the 
Company has that letter; but such is the fact. That is why 
we are here. 

I might add that if that be a violation of any law, we are 
nevertheless persisting in continuing to be here for the pur¬ 
pose of helping develop the facts on the basis of which Mr. 
Edwards’ very important rights are going to be determined. 
I have no other purpose here than that. 

Mr. Dickerman: I was interested in the language 

8 of the letter. I had not seen it myself previously. 

Mr. Markel: Would you like to look at it? 

Mr. Dickerman: If I may look at it, please. 

The purpose of my questioning, Mr. Markel, was to estab¬ 
lish in the record the basis upon which your appearance is 
predicated. It is not my purpose at this time to object to 
your presence. 
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It so happens that this is the first time, to my knowledge, 
that we have experienced a situation with precisely the 
same factors. Certainly, therefore, at this time I shall not 
raise any objection to your presence. 

I would like to refer, Mr. Chairman, a little later to the 
contents of the letter in order to straighten out possibly 
what may be a misconception in the minds of Mr. Edwards 
and Mr. Markel as to the nature of the proceeding. 

I think possibly Mr. Burke may have had some more mat¬ 
ters that he wanted to mention at this time. I do not know. 

Mr. Burke: I would like to go off the record again. I 

j 

(Discussion off the record.) 

i 

Mr. Dickerman: I am interested, Mr. Markel, in the 
problem of how you came to be designated. 

Mr. Markel: You might forget that I am a lawyer and 
think that I am just a friend of Mr. Edwards. 

Mr. Dickerman: It is purely for the purpose of clarifying 
how Mr. Markel got here. As I pointed out, we are 
9 not at this time raising any objection to your 
presence. i 

Mr. Markel: Are you inferring that Mr. Edwards may 
not be entitled to assistance at this hearing? 

Mr. Dickerman: No. Probably, Mr. Markel, you are 
laboring on a point which I am afraid you are not going to 
’ make any point out of. j 

Mr. Markel: If there be something wrong to my being 
here, we want to find out who is entitled to be here. Mr. 
Edwards needs assistance. This is a complicated agree¬ 
ment that even-lawyers don’t understand. 

Mr. Dickerman: Again I say, Mr. Markel, that I think 
you are laboring a point about which there is no point. I 
don’t want to become involved in a proposition which will 
involve us in endless technicalities. I think the important 
thing to do is to get the issues at hand. 

Mr. Markel: Let me say this one more thing. 

This grievance stems originally, when it is narrowed 
right down to the final point, from Section 19, G, of the 
contract. There is some question whether counsel hasia 
right to appear here and file a collective protest, and I 

i 

| 

i 
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shall reserve that to myself. However, I am not going to 
debate that any longer. 

Mr. Dickerman: I think, in the interests of orderly pro¬ 
cedure, that Mr. Burke has some additional comments he 
wishes to make. We should allow him to do so, and 

10 then we can proceed with the next order of business. 

Mr. Burke: Well, Mr. Dickerman, it is our thought 
that this case is a little bit in a peculiar light in that it is 
more or less your pilots that you represent and the three 
other men who also are under your organization and who 
have a position to maintain. Consequently those three men 
should be heard as to their side. You should be heard as 
to your side. Then Mr. Sebree is more or less sitting as a 
high judge to weigh the case on its facts. 

With that thought in mind, we can proceed by questioning 
Mr. Edwards who is here. By the time he is through, we 
will have the other two men here to be heard. If that is 
satisfactory, we can proceed. 

Mr. Dickerman: I was going to suggest a slightly differ¬ 
ent procedure, if it is agreeable with the Chairman. I 
have a document which I should like to identify and have 
placed in the record which apparently, as a result of some 
off-the-record conversations, we find the Company has 
temporarily misplaced from its files. 

That is a document addressed to the Chief Pilot, Pennsyl¬ 
vania-Central Airlines Corporation, Washington National 
Airport, Washington 25, D. C. The original of this letter 
bore the signatures of E. P. O’Donnell, Chairman, Council 
No. 11; and J. V. McClaflin, Chairman, Council No. 32, 
which gentlemen at the time of the signing of this document 
were known as the Master Executive Council, Air 

11 Line Pilots Association, PCA. 

The copy which I have in my hand was a draft copy 
which did not bear the original date. I am informed, how¬ 
ever, that that date was somewhere in the first part of 
March, 1946. 

Unless there is some objection, I think it would be proper 
to have that inserted in the record in its entirety at this 
time. 

Mr. Markel: I will stipulate it as a fact that this docu¬ 
ment as described was served on the Company, although it 
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cannot be fonnd now, and served on the Company within 
sixty days from the date of the posting of the list to which 
it refers. 

However, I reserve all question as to its significance, com¬ 
petency, and relevancy as a document. As I said, there 
may be some question as to the counsel’s authority to be 
here in his capacity. Subject to those reservations, I have 
no objection to its admission; and I will have no reserva¬ 
tions as to the fact of its timely service on the Company^ 

Mr. Dickerman: Very well. 

Chairman Sebree: Do you have any objection to it, Mr. 
Burke? 

Mr. Burke: We have no objection. 

Mr. Markel: I would like a copy of it, however. 

Mr. Dickerman: A copy of it will be in the record pre¬ 
sumably. 

12 Mr. Markel: Let the reporter mark it. 

Mr. Dickerman: I was suggesting that it be put 
in the record and copied in at this point. That will eliminate 
the necessity of making up extra copies. 

Chairman Sebree: We will put it in the record. 

Mr. Markel: Should we mark that for identification? 

Mr. Dickerman: The Chairman will mark it. It should 
be marked as Exhibit P-1. 

Mr. Markel: What is the significance of the “P”? j 

Mr. DickermanThe “P” stands for “pilot.” j . 

(The document referred to is as follows:) 

(Note: The document is the Group Grievance, printed 
supra, pages 133-134.) 

• •••••• 

14 Now, inasmuch as the Master Executive Council, 
on behalf of certain pilots, has protested the action 
of the Company in the way that it set up the seniority list, 
I think it would be first of value to outline the position which 
the Master Executive Council takes. 

Secondly, we will set forth the nature of the complaint. 

This grievance is not filed against any individual or in¬ 
dividuals. The grievance, under the procedure established 

11 g 
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in the pilots’ working agreement which I shall refer to more 
extensively later, is directed against Pennsylvania-Central 
Airlines Corporation for its action when it published 
15 the seniority list or lists in question. There is no 
challenge of the right of any individual or individuals 
who may be involved here to employment with Pennsyl¬ 
vania-Central Airlines in any capacity. 

The gist of the matter is what relative position should 
a certain individual or individuals have on the seniority 
list. 

• •••••• 

62 Mr. Burke: Did you ever come in contact with Mr. 
Young in that connection? 

Mr. Reid: I did. 

Mr. Burke: Could you tell us briefly here as to the satis¬ 
factory performance of his duties—Was he a co-pilot at 
that time? 

Mr. Reid: Yes. I knew Mr. Young over a period of a 
year off and on, and as I remember the case I was not too 
highly impressed with his ability as a pilot. I so stated to 
the Chief Pilot on more than one occasion. I had no 
particular fault, as I remember, with his actual flying 
ability, but more with his reluctance to assume responsi¬ 
bility. I remember making definite recommendation that 
he be let out of the Company at the time. What action was 
taken on any recommendations, the records show. Ap¬ 
parently my recommendation was not acted on as I gave 
them. 

Mr. Burke: They were not? 

Mr. Reid: Yes. 

Mr. Burke: It is true, then, that you did make recommen¬ 
dations to Captain Weiblen that Mr. Young be terminated, 
dismissed from the Company? 

Mr. Reid: That is right. 

Mr. Burke: Did you so state- 

Mr. Reid: (Interposing) I would like to change that. 

63 I stated that I wanted him taken off of our region. 
I said I didn’t want him on our region any more. 

Mr. Burke: Did you ever tell Mr. Young that? 

Mr. Reid: I certainly did. 
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Mr. Burke: And you say, then, as far as you know your 
recommendation was not acted upon; is that correct? 

Mr. Reid: Apparently it was not, from the records that 
are available. 

Mr. Burke: That is all the questions I have. 

Chairman Sebree: Mr. Dickerman, any further questions? 

Mr. Dickerman: Do you recall, Mr. Reid, when you made 
such a recommendation roughly? 

Mr. Reid: Well, roughly, it was in the fall of the year 
1941 or the first part of 1942. 

Mr. Dickerman: That is alL 

i . 

• •••••• 

89 Mr. Markel: January, 1947. I want the record to 
show that Mr. Edwards’ position on the January, 

1947, list is No. 61. 

Could the Chairman or anyone from the Company add 
anything to the explanation contained in the notice to Mr. 
Edwards as to the reason for laying off ten copilots? That 
notice, of course, contains its own explanation. I wondered 
if there is anyone from the Company standpoint who could 
elaborate on it. j.. 

Chairman Sebree: I think the only one who could elabo¬ 
rate on it would be Mr. Estes. 

90 Mr. Estes: At that time there were some ten 
copilots laid off due to curtailment in schedules. 

Mr. Markel: What was the occasion for that curtailment? 

Mr. Estes: They cut down the schedules in the winter 
time here. At that time I don’t know whether the Army 
was taking our airplanes or not, but I know somewhere 
around in the latter part of 1941 they started taking our 
airplanes. That was the reason for the reduction, as I 
remember strictly from memory. There were some five 
captains who had to be reduced to copilots due to shortage 
of airplanes, and naturally ten copilots had to be reduced 
as a result thereof. 

Mr. Markel: And you were Mr. Edwards’ superior at the 
time? 

Mr. Estes: Yes, sir. 

• •••••• 
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91 Mr. Estes: That is the way my memory serves me. 
Of course, there had been a precedent established at 

92 one time prior to that. At one time President Roose¬ 
velt cancelled all the air mail contracts, and that 

caused a reduction in pilot personnel. At that time there 
were a number of us who had reserve commissions who, 
regardless of our position on the seniority list, in order to 
alleviate the situation, we took active duty for the dura¬ 
tion that the Army carried the nfhiL I was one of those who 
did that. 

Mr. Markel: That was an established practice in the 

industry to take into account- 

Mr. Estes: I don’t know whether it was in the industry 
or not. It was in our Company. 

Mr. Markel: Taking account of the probability of a man’s 
being called to active duty. 

As Mr. Edwards’ superior, have you any criticism of his 
ability as a pilot? 

Mr. Estes: None whatever. 

Mr. Markel: And his service has been entirely satis¬ 
factory? 

Mr.Estes: Completely. 

Mr. Markel: They were at that time? 

Mr. Estes: They were at that time. 

• •••••• 

118 Mr. Markel: I just wanted to make this statement 
somewhere along the line, and this is as good a place 

as any. 

Actually these issues here arise from Section 19, G, of 
the contract. The procedure adopted is that for grievances. 
It is not a grievance. It is an elementary rule of the con¬ 
struction of contracts that the specific prevails over the 
general. 

So the issues arise from Section 19, G; and it is where 
two people are affected, two individuals. It is stated in the 
contract, and it is my understanding, that the party appear¬ 
ing here and forcing the issue and decision is the union. 
Now, the union represents all employees, all pilots, accord¬ 
ing'to this contract. The union is required, under 

119 this contract, to represent these three gentlemen just 
as much as the others. I don’t think the union has 



any standing at this hearing for that reason. I want the 
record to show that as an objection on my part. I thinly the 
individual pilots who are affected are the only ones who 
have a standing here and are the only ones who have timely 
protested. 

Mr. Dickennan: Well, in reply to that I would like to 
point out that the Master Executive Council on this, as well 
as on other occasions, has always been given the privilege 
and is considered to have the privilege, in its representative 
capacity, to file grievances on behalf of individuals! or 
groups of individuals, as well as upon behalf of the entire 
group of pilots. 

I think it is clear that the grievance was filed on behalf 
of those pilots who were affected by what is considered to be 
an improper placing of certain pilots by the Company on 
seniority lists. 

Now, returning to the line of questioning which was inter¬ 
rupted by the statement you wanted to get on the record-^- 

Mr. Markel: Well, before you depart from that, tell me 
this: Are all the pilots entitled to protection under this 
agreement? 

Mr. Dickennan: Surely, individuals and collectively] 

Mr. Markel: Who is the party who looks after the inter¬ 
ests of those who will be adversely affected by the 
120 decision of the Company? 

Mr. Dickerman: The action, as I pointed out, that 
is, the grievance is filed against the Company. Actually, 
Young, Edwards, and McCready, up to this minute, have 
suffered no damage. 

Now, if as a result of this proceeding, they may suffer 
some damage, if they considered that they had, there would 
be nothing to preclude their filing a grievance. 

Mr. Markel: Then we, in other words, come back and 
start this all over again with ourselves carrying the ball? 

Mr. Dickerman: It is quite possible. j 

Mr. Markel: I think that is enough for present purposes. 
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HEARING ON FIRST APPEAL 

In the Matter op The Air Line Pilots Association and 
Pennsytvania-Central Airlines Corporation 

Room 218, 

Hangar 3, 

National Airport, 
Washington, D. C. 
March 17,1947. 

The hearing was called to order by the Hearing Officer, 
Mr. Trow Sebree, at 2:00 o’clock p.m. 

Present: 

H. J. Bernier, Pilot, former member, Master Executive 
Conncil. 

Richard W. Bryant, 700 Michigan Tmst Building, Grand 
Rapids, Michigan, appearing for E. McCready. 

J. W. Burke, Jr., Assistant to the Vice President, P.C.A. 
John M. Dickerman, National Press Building, Washing¬ 
ton, D. C., appearing for the Air Line Pilots Association. 

R. E. Edwards, Pilot, P.C.A. 

Murl Estes, System Chief Pilot, P.C.A. 

Melvin C. Garlow, Pilot, P.C.A., Vice Chairman, Master 
Executive Council. 

C. J. Lowen, Assistant Director of Operations, P.C.A. 
Michael F. Markel, Munsey Building, Washington, D. C., 
appearing for R. I. Edwards and J. A. Young. 

J. V. McClaflin, Pilot, P.C.A., Chairman, Master Execu¬ 
tive Council. 

1-A E. McCready, Pilot, P.C.A. 

Trow Sebree, Director of Operations, P.C.A., 
Hearing Officer. 

Robert J. Wilson,' Vice President, P.C.A. 

J. A. Young, Pilot, P.C.A. 
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4 Mr. Markel. In that connection I want to make 

this observation. Onr standing here has been ques¬ 
tioned from the beginning and is still being questioned. 
It may or may not be necessary to say this, bnt we have no 
objection to having Mr. Sebree hear us s again, bnt with the 
express understanding, of course, as we have reserved be¬ 
fore, that nothing that is being said now in this connection 
shall be construed as our waiving of any rights under the 
contract of employment or any laws that may be applicable 
to the rights that these gentlemen are asserting. 

Mr. Bryant. I would like to concur in that statement just 
made by Mr. Markel. 

• •••••• 

12 Mr. Bryant. Mr. Chairman, in light of Mr. Wil¬ 
son’s statement prior to the commencement of this 
hearing, my statement may be unnecessary. But 

13 simply in order that there may be no misunderstand¬ 
ing in connection with the point I would like to make, 

I wish to say on the record that Mr. McCready’s appear¬ 
ance at this hearing is not to be construed as a waiver of 
any of his rights under the Selective Service Training Act 
of 1940 as amended, and such appearance shall not prejudice 
those rights in any way whatsoever. 

Mr. Markel. The prior reservation was on the record. 
Chairman Sebree. No. 

Mr. Markel. Wasn’t it? 

Chairman Sebree. Do you mean that last remark that Mr. 
Bryant just concluded? 

Mr. Markel. I made a similar reservation. 

Mr. Sebree. No, that wasn’t on the record. 

Mr. Markel. Well, I then want to say on behalf of Mr. 
Edwards and Mr. Young that not only the Selective Service 
Act, but, as I said, also any rights they have by reason of 

any law or any agreement of employment. 

. 

• • # • • • • i 
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70 Mr. Mabkel. • • • Now, first of all, a few things 
that puzzled me a little bit. My first question I shall 

address to any one of you three gentlemen who may be able 
to answer. 

You say that Mr. Bryant and myself are here by 

71 sufferance. You have also suggested that these gen¬ 
tlemen who have the protest on file here have very 

serious and important rights at stake. You will also grant 
the assumption, I believe, that you may be wrong and that 
these gentlemen here have rights at stake at least of equal 
importance, have they not? 

Mr. Dickebman. They would be on the same position then 
as the parties who are complaining here. 

Mr. Mabkel. Now then, I take it that your argument is 
that we are here by sufferance because these gentlemen are 
now represented by a collective bargaining agent whose 
duty it is to look after their rights? 

Mr. Dickebman: No. Let’s get that straight right now. 

Mr. Mabkel. I want to get that straight because if I am 
not supposed to be here and nobody else is supposed to be 
here, who protects the rights of these three gentlemen? 

Mr. Dickebman. There are two parties to the agreement 
under which this proceeding is brought; P.C.A., and the 
pilots employed by P.C.A. as represented by the Air Line 
Pilots Association. There is no provision in the contract 
for the filing of grievances by one pilot against another 
pilot. There is a definite provision for the filing of griev¬ 
ances just one way, and that is by the pilots against their 
company when they have had some of their rights infringed 
upon in their opinion. 

Therefore, the only persons who have had their 

72 rights infringed upon at the moment are this group of 
a hundred and some odd pilots whom I have men¬ 
tioned. Our position is that in this proceeding you are in¬ 
vited here, that is, the three gentlemen and two counsel were 
invited here by P.C.A. That is the only way that you could 
get here would be by virtue of the your being invitees of the 
Company. You are not, strictly speaking, a party to the pro¬ 
ceeding because there is only provision for two parties, 
namely, the complaining party and the defendant party. 
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Now, if the carrier, that is, the Company, in order to have 
support for its position and the action that it has taken, has 
called the three pilots in question, namely, Young, Edwards, 
and McCready, in to support their action in assigning cer¬ 
tain positions on the seniority list and depriving other 
pilots of certain positions, as far as you and Mr. Bryant 
are concerned, you have been called in to assist and hid in 
such presentation. 

Mr. Markel. I followed your position up to that point. 
I assumed that was your position. 

Now, then, assuming that the Company reverses itself 
here, the fact that the Company has now for the second time 
taken a certain position certainly shows that there is ia lot 
on that side of the question. Assuming that these three 
gentlemen would then have a grievance, would you then 
come in and represent them on the other side, as you are 
now representing the pilots you claim have a 
73 grievance? | 

Mr. Dickerman. First of all, none of the three 
gentlemen are members of the Association in full standing. 

Mr. Markel. They are not subject to this collective ;bar- 
gaining agreement. Are you representing these men who 
protest here because of their membership in the Associa¬ 
tion? Is that it? j 

Mr. Dickerman. The organization delegated me toj as¬ 
sist the Master Executive Council in presenting this matter. 

Mr. Markel. The Council represents its members? 

Mr. Dickerman. That is right. 

Mr. Markel. Therefore, you are here as the counsel 
under its membership arrangement and not as the collective 
bargaining agent under this agreement? 

Mr. Dickerman. Well, I think you are drawing a distinc¬ 
tion there with a lot of difference. 

Mr. Markel. I should think so. We are not member^ of 
the union, you tell us; but we certainly have other rights; 

i 
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104 Mr. Burke. I would like to ask Captain Estes two 

105 questions, if I may. 

Captain Estes, yon testified in the original record 
that yon discnssed at the time Mr. Edwards left the cir- 
cnmstances snrronnding his leaving. 

Mr. Estes. Are yon asking me if I discnssed it! 

Mr. Burke. Yes. 

Mr. Estes. As I remember the case, abont the time this 
curtailment was scheduled and was to go into effect—I be¬ 
lieve that it was prior to the time that Edwards got the 
notice—we discnssed the war, the imminence of war; and he 
mentioned at that time that he had a reserve commission. 
And like everybody else that worked at the Airline, we knew 
that when the schedules were curtailed some people had to 
go. I don’t remember the details of the discussion of the 
matter. 

Mr. Burke. Was Mr. Edwards, in your opinion, at that 
time a satisfactory pilot! 

Mr. Estes. Yes. 

Mr. Burke. Captain Estes, in your opinion—and I wonld 
like a yes or no answer to this—was Captain Edwards fired! 

Mr. Estes. I don’t think the thought ever occurred to me 
whether he was fired or not. We had to release some people, 
and it was customary at that time to talk to pilots that you 
had concerning the selection of the people who were to be 
released. And in view of my conversations with Edwards, 
he may have been put on that list as a result of that 

106 without any regard as to whether he was being fired 
or not. It was necessary to release certain people, 

and he had a way out, he could go into the Navy, and per¬ 
haps it was just an easy way to cut these people and reduce 
this personnel. 

Mr. Burke. You wouldn’t want to say yes or no as to 
whether he was fired or not fired, in your opinion! 

Mr. Estes. No, that did not occur to me, whether he was 
fired or not. Therefore, I would say that he was not fired, in 
my opinion, at that time. 

Mr. Burke. That is all I have. 

Mr. Markel. In any case, you didn’t tell him he was fired 
either in writing or orally at any time, did you! 

Mr. Estes. No, I did not. 

• •••••• 
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HEARING ON SECOND APPEAL 

- 

In the Matter of THE AIR LINE PILOTS ASSOCIA¬ 
TION and PENNSYLVANIA-CENTRAL AIRLINES 
CORPORATION 

Board Room, Hangar 3, National Airport, Washington, 

D. C., April 25,1947 

The hearing was called to order by the Hearing Officer, 
Mr. J. H. Carmichael, at 2:25 o’clock p. m. 

i 

Present: 

i 

J. H. Carmichael (Hearing Officer), Executive Vice Presi¬ 
dent, Pennsylvania. Central Airlines Corporation; 

R. J. Wilson, Vice President, Pennsylvania Central Air¬ 
lines Corporation; 

John M. Dickerman, appearing on behalf of the Master 
Executive Council, Pennsylvania Central Airlines; 

R. W. Bryant, appearing for Mr. E. McCready, pilot, 
P. C.A.; 

Michael F. Markel, appearing for Mr. Edwards and Mr. 
Young; 

Trow Sebree, Director of Operations, P. C. A.; 

J. V. McClaflin, Chairman, Master Executive Council; 
Melvin Garlow, Pilot, P. C. A., Vice Chairman, Master 
Executive Council; 

H. J. Bernier, Captain, P. C. A.; ; 

J. A. Young, Captain, P. C. A.; 

2 R. I. Edwards, Captain, P. C. A.; 

E. McCready, Captain, P. C. A. 

I 

• •••••• 

18 Mr. Bryant: Mr. Chairman, I have no new facts to 

19 present for this hearing. I would, however, like to 
comment briefly in connection with the several argu¬ 
ments that Mr. Dickerman has just finished presenting. 

Before going into those comments, however, there is one 
matter that I would like to clear up both in my own mind 
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and if possible on the record, and that is this: The ques¬ 
tion, stated briefly, runs as follows: Can a grievance such 
as the one that has been filed in this case by the Master 
I Executive Council on behalf of, I believe, Mr. Dickerman 
' said, 150 pilots roughly, be any broader than the protests 
filed in another section of the contract, section 19 (g) by the 
specific pilots who filed those protests? 

To state the matter somewhat differently, it appears to 
me that under the terms of this contract any pilot may 
protest any omission or incorrect posting which affects his 
seniority within a 60-day period after the seniority list is 
published. 

Assuming for the moment that no action is taken that is 
satisfactory to the protesting pilot, no action is taken by 
the company to remedy his complaint, my question now is: 
Are other pilots who have filed no protest entitled to file a 
grievance which is based upon the fact that our first pilot 
mentioned in the first instance has protested an error or 
omission which affects his own seniority? It seems to me 
that the answer to that is no, that all that we are con- 
20 ceraed with here, and that you as a hearing officer 
should be concerned with, properly, are the rights 
of those pilots who properly filed a protest under section 
19 (g) of the contract within a 60-day period. Any action 
which may have been taken by any other pilots in lie form 
of grievance would be wholly irrelevant. 

Unless that were the case, the limitations contained in 
section 19 (g) on a pilot’s right to file a protest with regard 
to the seniority list, would immediately be broadened out 
under the grievance section of the contract. To my mind 
any grievance which may be presented in connection with 
the seniority matter can only be presented by a pilot who 
properly protested an error or omission affecting his 
seniority. 

If I am laboring under a misconception I think now would 
be a good time to clear the thing up in my mind. If I am 
not, I think certainly the record should be straightened out 
with respect to the nature, the exact nature of the grievance 
hearing at this time. 

Mr. Dickerman: I should like to have you, Mr. Bryant, 
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indicate a little more definitely, in terms of people, if you 
will, just where your question applies to this situation, j 
Mr. Bryant: I would be glad to. 

Chairman Carmichael: May I interrupt there for a second 
and see if I am getting your point? 

As I interpret what you say, if a man protested, as is 
set forth under the terms of the agreement, his posi- 

21 tion on a published seniority list, he, as a party of the 
first part is' in order. Now, you are making the point 

that if any pilot who might have been hurt by reason of his 
protested position on the list failed to protest also, tjien 
until such time as they protested as required by the agree¬ 
ment, they in effect, have no right to file a grievance. Is 
that right? 

Mr. Bryant: That is right. Any other pilot. 

Chairman Carmichael: So in effect you can dispose of the 
so-called 150 pilots who are submitting a grievance pro¬ 
vided they didn’t file a formal protest as required by .the 
agreement. Is that correct? That is the point you are mak¬ 
ing is it not? 

Mr. Bryant: You are assuming that there are 150 pilots. 
Chairman Carmichael: I said “so-called” 150. I think 
that number was mentioned. 

Mr. Bryant: I am not referring to the specific number, 
but I am referring to the fact that the filing of a protest 
is the indication that a pilot is aggrieved under the contract, 

and if no protest has been- 

Chairman Carmichael: I just wanted to be sure I under¬ 
stood what you were driving at. Go ahead, Mr. Dickerman. 

Mr. Dickerman: I asked for clarification in a particular 
situation. 

Mr. Bryant: As I understand the situation in this par¬ 
ticular matter is this: There were a certain number 

22 of pilots who filed a specific protest under section 
19 (g) with respect to the addition of these three 

gentlemen that are present here today, on the seniority list, 
claiming that that was in error and that affected their 
seniority. They were protesting it. 

A number of men who filed such protests, I believe the 
record will show, the files will indicate it, are not anywhere 
near 150 men. These 150 men who are signatories to this 
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grievance that was filed by the Council were brought into 
this matter, at least the vast majority of them were brought 
into this matter, after the time had gone by when they 
could have properly protested the seniority list. 

Mr. Wilson: Mr. Bryant, let me ask you a question. Are 
you asking a question or are you making a claim! 

Mr. Bryant: I am doing both. I am presenting the thing 
as I see it under this contract, and I am asking a question 
as to whether the company or Mr. Dickerman would dis¬ 
agree or agree with that. 

Mr. Markel: Mr. Chairman, while we are on that point 
now, I intend to cover that in a different way, so I may make 
my statement here. 

I have, from the beginning, challenged the regularity of 
this proceeding. When you read the record you will note 
that Mr. Dickerman first questioned my standing here, felt 
I had no standing. Then when he finished with it, I 
23 in turn questioned their standing here, and submitted 
they had no standing, and we have, from the begin¬ 
ning, questioned the regularity of this, and for the record 
here now, we are not waiving whatever we may have pre¬ 
served by questioning that. Inherent in that was substan¬ 
tially the same point Mr. Bryant is making now, that the 
contract provides for the filing of protests by individual 
pilots, and those of the pilots who protested timely to the 
seniority list—we can’t go back to the series of lists, to a 
specific list—have a standing here. 

I was very much interested when Mr. Dickerman defined 
the issues to you here, and he said now that the Master 
Executive Council considered your failure to take action 
on those protests improper and considered it, your failure 
to take action, a grievance. That is an entirely new slant 
that is being entered, so that the grievance is not the senior¬ 
ity list, as he stated, the grievance is that you did not take 
action on those protests that were filed. 

Now then, if the Master Executive Council presumably 
injected into it the action, action has been taken, but the 
determinations are still only with respect to the protests 
filed by individual pilots. I question the. regularity of this 
proceeding substantially on that ground, and that is about 
what Mr. Bryant has in mind, I think. 
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In connection with this, so that I will not need to 

24 repeat later on, I want to again state that we reserve 
that point and are not waiving it here at this hearing. 

Mr. Dickerman: Are you through, Mr. Bryant? 

Mr. Bryant: I just wanted to add to that that the reason 
I raised this question at this time was not quite from the 
same angle as Mr. Markel has stated, but rather that the 
Hearing Officer have a correct conception as to just liow 
many aggrieved pilots are involved here. It is not a mat¬ 
ter, to my mind, of three against 150, or anything of [the 
sort. It is a matter of the number of men who specifically 
protested this list. That is the only point I want to makel 

Chairman Carmichael: You have made your point and 
Mr. Markel has added his thoughts to it. I think as fai| as 
the position at the moment is concerned, any decision on jmy 
part as to that point will be contained in my findings as a 
result of this proceeding. 

Mr. Dickerman: I should like to point out something 
which the gentlemen overlooked. Mr. Markel has graciously 
attempted to interpret my comments. My comments went 
- to the point that a protest has been filed. I also pointed 
out that a grievance has been filed. My point in emphasiz¬ 
ing that was that there were two documents brought to the 
attention of the company in connection with this matter, j 

Now, I should like to point out that a grievance was filed 
within the 60-day period. Also, that under the terjms 

25 of the contract, under the Railway Labor Act, a per¬ 
son may press his claim through representatives. 

The general grievance section of the contract provides, 
section 29 (a): “Any pilot or group of pilots hereunder 
who have a grievance concerning any action of the company 
affecting them shall be entitled to have such grievance 
handled in accordance with procedure established in section 
28 hereof for investigation and hearing cases of discipline 
and dismissal.” 

So it really doesn’t make a lot of difference as to how 
the case came up, or who filed it. We have a long history 
of the group grievances through representatives, as con¬ 
templated by the Railway Labor Act and under the tertns 
of the bylaws of this association and the authorization the 
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Act carries which the men signed when they gave the associa¬ 
tion authority to act for them. 

Chairman Carmichael: I don’t think there has been any 
question of that brought up. 

Mr. Dickerman: No. That is the point. The point being 
raised by Mr. Bryant is this, as I understand it: That if 
125 or 150, or whatever the number of men, it is substantial, 
if all of them did not file their protest, that those who did 
not file their protest have no standing in this proceeding. 
That is my understanding of the point. 

Mr. Bryant: That is correct. 

26 Mr. Dickerman: My reply to that is that under 
the terms of the general grievance filed within the 60- 

day period, irrespective of the protest, they would have a 
standing. But now let’s examine the protest, at the 
moment, not examining the document, I don’t know how 
many names were on the thing, but there were quite a 
few. 

Mr. Bryant: They are separate. 

Mr. Dickerman: I am talking about the protest. 

Mr. Bryant: I am, too. 

Mr. Dickerman: Does anybody recall how many names 
were on that? 

Mr. Wilson: As I recall off-hand, I believe 20 or 30. We 
can get it. It is in the record. 

Mr. Dickerman: For the sake of argument, let’s assume 
there was only one name, and that was the name of a man 
who was affected by this action of the company, and assume 
for the sake of argument that Mr. Bryant’s point was 
sustained. Then if the grievance went ahead on the basis 
of the one protest, and it was adjudged that in such and 
such a protest and in such and such a grievance he was 
correct, then the effect upon the balance of the men in the 
establishment of the principle involved would be the same. 
Therefore, the point raised by Mr. Bryant is purely 
academic. 

• Mr. Bryant: I disagree with your conclusion for this 
reason, Mr. Dickerman, that you have used the fact 

27 that 150 men filed a grievance here as having some 
particular or peculiar weight. I am not sure just 
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what you are driving at, and I am just taking your state¬ 
ment at its face. The only point I wish to make her0 is 
that there are not 150 men involved in this thing. 

Mr. Dickerman: Do you want to buy 70! I will sell it 
to you at 60, 70, or 80. 

Mr. Markel: Mr. Chairman, I had this in mind, and I 
had intended to get to the facts, aside from the legal con¬ 
clusions. I may say this: The facts are simple. What I we 
are arguing now are primarily legal conclusions, and your 
counsel is the one to advise you as to what the legal con¬ 
clusions are to be drawn from the facts. But I think it 
would serve some useful purpose if the individual protests 
that were filed, which you have in the file, which are here, 
which you had in the first hearing were marked in evidence, 
and made a part of the record. They were not marked in 
evidence, the individual protests. 

I think it would be well to see just who and what was 
filed before the Master Executive Council came in, and then 
there would be the facts and the rest of it I think would 
be conclusions that your attorney will have to advise you on. 

Mr. Dickerman: May I make a point on that! 

I have the utmost respect for Mr. Wilson and Mr. Burton. 

Mr. Wilson: Thank you. I thought there was a catch 
to that. 

28 Mr. Dickerman: I also submit that Mr. Markel’s 
conclusion that it is proper, desirable, and so forth 
for legal counsel of the company to advise the chairman, • 
borders on an assumption which is contrary to the intent 
and purpose of such a proceeding as this. 

Counsel for the company is, in effect, the only other party 
to the proceeding besides ourselves, as far as our view 
of this thing is concerned. Counsel for the company, as a 
representative of the company, endeavors to impress the 
hearing officer, to establish the thesis that the compands 
original action was correct. 

• •••••• 
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31 Chairman Carmichael: On the record. 

I see no objection to submitting the individual pro¬ 
tests in evidence as part of the record. They will be ac¬ 
cumulated and filed as Exhibit C-5. 

Mr. Markel: Could they be identified so we would know 
what they are, by date and name? 

Chairman Carmichael: As soon as Mr. Wilson finds it. 

Mr. Dickerman: Have you examined C-3, Mr. Bryant? 

Chairman Carmichael: For the sake of getting this back 
on the beam, let’s go ahead. Mr. Wilson will continue to 
dig those out, and before the hearing closes today, they 
can be identified. 

32 Mr. Dickerman: Apropos of our comments here 
I would like to call the attention of the Chairman 

to C-3, which was in the form of a letter, a petition, ad¬ 
dressed to him, reading in part: “Please be advised that 
we, the undersigned, do hereby protest our position on the 
pilots’ seniority list dated January 1, 1946, posted as of 
February 1, 1946, date of the circular which accompanied 
the January 1, 1946 seniority list.” 

Then he goes on to say that the list, the protest is being 
submitted pursuant to section 9. Then the second para¬ 
graph says: “We request that a hearing be held,” and 
so on. 

Chairman Carmichael: May I ask, in connection with 
that, whether this is the formal grievance, or was there a 
general grievance filed after that? 

Mr. McClaflin: There was a grievance filed after that. 

Mr. Wilson: That is the formal grievance. 

Mr. McClaflin: No. 

Mr. Sebree: Is that the protest or the grievance? 

Mr. Dickerman: It is a joint protest and agreement. 

Chairman Carmichael: That is the point I would like to 
question. I think it relates back to Mr. Bryant’s point 
originally. Presumably you filed a protest as to relative 
position on the seniority list. 

Mr. Wilson: Was that marked as an exhibit? 

Chairman Carmichael: Just a minute. Can you 

33 file a grievance until action is taken on the protest? 

Mr. Dickerman: As I understand the way the 
company- 
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Chairman Carmichael: When yon say this is both, how 
can you justifiably do both, simultaneously? 

Mr. Dickerman: I don’t know. Let us put it another 
way. I don’t know why you couldn’t, because any action 
on the protest would have to be a proceeding or hearing, 
anyway, would it not, unless there was some action taken. 

Chairman Carmichael: Not necessarily. This whole 
thing could conceivably have been straightened out in| my 
office, following the receipt of a protest, to the satisfaction 
of all concerned, and there would have been no grievance. 
So I think there is some point in Mr. Bryant’s position 
that a grievance can’t simultaneously be filed with a protest. 

Mr. Markel: That is my point. 

Mr. Dickerman: Let us assume that that position is 
correct for the sake of argument. And let us, for the sake 
of argument, and I am not admitting this for the record, 
but for the sake of argument let us say that the document 
which I identified there as C-3 be considered as a protest. 
That has some “umpteen” names on it; I don’t know tow 
many, but a lot. 

Then there was no action taken by the company on it. 
I think that is clear. Then a grievance was filed. 

Chairman Carmichael: Subsequent to non-action. 
34 Mr. Dickerman: Subsequent to non-action, dated 
September 19, 1946, by E. P. O’Donnell, Chairman 
of the Pilots’ Master Executive Council. It that right? 

Mr. Markel: It is not a grievance. 

Mr. Dickerman: Then you misinformed me. 

Mr. Wilson: There were two of them filed. This is an¬ 
other one. This is Exhibit P-1. 

Mr. Dickerman: As I recall, at the first proceeding there 
was some difficulty on the part of the company finding 
the original signed copy of a grievance. A document was 
admitted in evidence and identified as P-1 which was ad¬ 
dressed to the Chief Pilot, Pennsylvania-Central Airlihes 
Corporation, signed by E. P. O’Donnell, and J. V. Mc- 
Claflin. 

That document, as I say, was identified as P-1. That is 
the one I now hand the Chairman. 

(The document was given to the Chairman.) 

13 9 ! 
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Mr. Dickerman: What we actually have here is a situa¬ 
tion where certain individuals apparently protested the 
matter, then a compendium of names preceded by a protest, 
was filed, followed by a formal grievance upon non-action 
by the company. 

If you need any more evidence of grievances and pro¬ 
tests, I don’t know what they are. 

• •••••• 

41 Chairman Carmichael: Mr. Markel, are you 
satisfied that the individual protests are what they 

appear to be? 

Mr. Markel: Yes, indeed. I would like to read into the 
record the name and the date of each communication, if I 
may. 

Chairman Carmichael: All right. 

Mr. Markel: I will try to arrange them in chronological 
order. 

Mr. Dickerman: Mr. Chairman, before this material 
goes in, I should like to state that we have no objection 
to the material being admitted. However, I shall reserve 
the right to comment on the applicability or the appro¬ 
priateness of introducing the documents referred to 
here. 

42 As I say, there is nothing to hide, and I have no 
objection to them being put in for whatever con¬ 
clusions anyone may wish to draw. However, I do re¬ 
serve the right to comment, and will do that in due course. 

Chairman Carmichael: You have that right. 

Mr. Markel: George L. Norwood, February 25, 1946. 

Mr. Wilson: What is the Exhibit number? 

Chairman Carmichael: C-5. 

Mr. Markel: Joseph J. Zalenas, March 1,1946. 

W. G. Henderson, March 2, 1946. 

Robert O’Connor, March 1, 1946. 

J. N. Van Patten, Jr. March 7, 1946. 

W. Lawrence, no date, but stamped in by company stamp 
on March 12,1946. 

Jack C. Moody. In this connection I notice underneath 
also “TJSNR” presumably this gentleman was not in the 
employ of the company, but apparently was in the service. 



That bears no date and that is stamped in on March 14. 

Fred P. Koupal, dated March 14,1946. 

R. A. Fretwell, April 3,1946. 

Chairman Carmichael: Do you wish to comment at this 
time, Mr. Dickerman? 

Mr. Dickerman: Yes. j 

It is evident from an examination of these documents 
which have been identified just now that these eon- 

43 stitute individual protests in this matter. 

(The letters referred to above were received in 
evidence as Exhibit C-5.) 

As was indicated by me earlier, counsel concedes that 
this proceeding as a protest against the company’s action 
is affecting them. I observe that some of these people 
who made these protests have named individuals. ! In 
other words, they have endeavored to protest the seniority 
of other people than themselves. It is our concept that 
the proper way to protest seniority is to protest your bwn 
seniority, and not someone else’s. 

We had no way of knowing how many individual pro¬ 
tests had gone in. After all, the pilots are all up and down 
the line, covering a good deal of territory, nor whether they 
had been properly worded. It was for the purpose, there¬ 
fore, of placing before the company a properly wotded 
protest that the document which had been referred tp as 
C-3 was prepared. 

I do not know how many—not having examined ; the 
documents—I do not know how many of the individual 
protests were signed by people who also signed the C-3 
protest. But in any event, I did want to explain for !the 
record how the individual protests came to be submitted, 
and also how the protests in C-3 came to be submitted. 
I do not know exactly what significance Mr. Markel desires 
to attach to the individual protests, but as I say, we have 
no objection to them being admitted, with this ex- 

44 planation of how they came to be submitted. 

Mr. Markel: Do you infer, then, Mr. Dickerman, 
that the Master Executive Council more or less supervised 
this from the beginning? 

Mr. Dickerman: No. I don’t mean to infer that. I jhst 
got through saying that individual actions were taken; as 
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is evidenced by the documents yon just asked to be ad¬ 
mitted in the record. 

Mr. Markel: The collective protest, however, was pre¬ 
pared by the Council. 

Mr. Dickerman: The collective protest was prepared, 
that is, the preparation of the protest came as a result, 
naturally, of a great deal of agitation among a great num¬ 
ber of people to do something about this situation. In order 
to make sure that it is drawn up in proper form, some¬ 
body has to sit down and draw the form up. There is 
nothing wrong with that. 

• •••••• 

1 Filed Aug. 31,1948 

FIRST HEARING BEFORE SYSTEM BOARD 
OF ADJUSTMENT 

Room 218 

, Hanger 3 

National Airport 
Washington, D. C. 

Thursday, August 14, 1947. 

The meeting was called to order by the Hearing Officer, 
Mr. Trow Sebree, at 10:00 o’clock a. m. 

Members of System Board of Adjustment: 

Trow Sebree, Chairman. 

Melvin C. Garlow, Vice Chairman. 

H. J. Reid, Member. 

H. J. Bernier, Member. 

Present: 

John F. Rice, 3145 West 63rd Street, Chicago, Illinois, 
appearing for the Air Line Pilots Association. 

J. W. Burke, Jr., Assistant to the Vice President, 
Pennsylvania-Central Airlines, appearing for Pennsyl¬ 
vania-Central Airlines. 

J. V. McClaflin, Chairman, Pennsylvania-Central 
Airlines Master Executive Council. 

Michael F. Markel, Munsey Building, Washington, 
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D. C., appearing for Mr. E. I. Edwards and Mr. J. A. 

Young. 

E. W. Bryant, 700 Michigan Trust Building, Grand 

Eapids, Michigan, appearing for Mr. E. McCready. 

E. I. Edwards, pilot 

E. McCready, pilot 

J. A. Young, pilot. 

• •••••• 

2 Proceedings 

j 

Chairman Sebree: We will call this meeting to order. 

As Chairman of this committee, I was delegated to | call 
a meeting as director by its membership, for August }4th, 
at 10 o’clock a.m. 

This Board consists of myself as Chairman, Mr. Gatfow 
as Vice Chairman, Mr. Bernier as pilot representative,!and 
Mr. Eeid as the fourth member of this committee. 

The reason for this meeting is dissatisfaction over; the 
last meeting held April 25th, 1947, at which time Mr. Car¬ 
michael rendered a decision on the second hearing regarding 
the seniority of- 

Mr. Eice: I think it was the second appeal hearing. | 

Chairman Sebree: Yes, the second appeal on the seniority 
of Mr. Young, Mr. Edwards- 

Mr. Eice: Mr. Chairman. 

Chairman Sebree: Yes, Mr. Eice. 

Mr. Eice: This grievance is not against any individual 
pilot. It is directed against the company, and the company 
solely. 

Chairman Sebree: Verv well, we will strike that. 

Mr. Eice: It probably should be stated that the grievance 
is filed by the Master Executive Council rather than the-- 

Chairman Sebree: That is right, because that is what it is. 
I am in error. Well, I think we can go ahead with this 
if we give our appearances in order and go right 
ahead on the same basis we did the last time. 

• ••«••• 
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6 Mr. Rice: I think, Mr. Chairman, that that is all 
that is necessary to he placed in the record as 

preliminary material. 

The only statement I have to make at the moment is that 
the issues and the factual situation involved in this case 
are ridiculously simple. It has been stated before on 
several occasions, in order that there will be no doubt and 
no confusion in this Board’s mind, I want to state again 
that this grievance is not directed against any individual 
pilot. It is directed solely against the company and against 
the company’s action in injecting certain names into the 
seniority list improperly, to the detriment, both financial 
and otherwise, of a large group of PCA pilots. The co¬ 
ordinance of what the company has done and whether or 
not the company’s action is in violation of Sections 18, 
19 and 27, of the pilots’ working agreement is all that is 
involved. Certainly, the manner in which the company took 
such action and the details involved in it, are a part of the 
case, and of necessity have had to he gone into, hut only to 
the extent of showing that the assignment of certain num¬ 
bers on the seniority list by the company was improper, 
and that such action by the company was in violation of 
the agreement. 

7 I have nothing further to say by way of preliminary 
statements. 

Chairman Sebree: Have you anything more to add, Mr. 
Burke? 

Mr. Burke: The company’s position in this case, as it has 
been from the beginning, is that the seniority numbers, as¬ 
signed to these three individual pilots, Mr. Edwards, Mr. 
McCready and Mr. Young, were brought about by strict 
compliance with Sections 18 and 19, and in consideration 
also of the amendment dated December 9,1940. 

I want to check that. 

Mr. Rice: That is December 9, 1940. 

Mr. Markel: Yes, that is right. That is on page 39. 

Mr. Burke: In light of the testimony which has been 
given in the past, three individual records, the company’s 
position is that these men were given their seniority rights 
in a contract, and the company would like to stand on its 
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position and present no further evidence, except a record 
which has already been developed to date. 

Mr. Eice: I think that it is pretty clearly understood by 
the Board, from my statement, that it is our feeling, and 
I think that our feeling is borne out beyond any question of 
doubt by the facts indicated in the transcript of the three 
earlier hearings, that the manner in which the company made 
up the seniority list in question is an absolute violation of 
the sections of the basis agreement to which I have! re¬ 
ferred. 

8 Mr. Markel: Mr. Chairman, I presume that we 
may be heard on this, too ? 

Chairman Sebree: Yes. j ' 

Mr. Markel: The only remark I care to make at this 
point is that from the beginning, of course, we have con¬ 
tended that this whole proceeding is not a grievance within 
the meaning of that term in the contract, and without further 
discussion I just want the record to show that we continue 
to reserve that right, which means, of course, that this 
Board would have no jurisdiction. With that, I simply 
reserve the point as I have heretofore. 

Mr. Bernier: Am I correct in this understanding? 

We are the System Board of Adjustment sitting at this 
end of the table of which Mr. Sebree is Chairman. Now, 
I think that all questions should be directed to Mr. Buijke. 

Mr. Eice: Well, I think Mr. Burke represents the com¬ 
pany in this matter, Mr. Bernier. This grievance is directed 
solely against the company and the company’s action. 

Mr. Markel: Mr. Eice, do you contend that we have no 
rights involved in a decision this Board may render? ; 

Mr. Eice: I make no contentions whatsoever. I am hfere 
representing the Master Executive Council of PCA. Mr. 
Chairman, the grievance is directed against the company 
and against the company solely. It is my understanding that 
Mr. Burke represents the company in the matter.! I 

9 have no contentions one way or the other, other than 
that. 

Mr. Markel: Well, Mr. Chairman, if this Board will tell 
us that we have no standing here, and that its decision 
will not be binding on us, we will gladly discontinue any 
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further participation. But we must be assured that the 
decision rendered by this Board will preserve our present 
seniority status. 

Chairman Sebree: That is a decision to be made by the 
Board. 

Mr. Markel: Don’t you see where we find ourselves 
therefore? We have valuable rights here that we are 
protecting and we feel we have a definite interest in the 
proceeding, and we feel we are entitled to be heard. If the 
Board has any jurisdiction at all, we are certainly entitled 
to be heard. 

Mr. Rice: I raise no objection to the presence of anyone 
in this room. I have raised no objection to anything which 
has occurred. 

Mr. Burke: Mr. Rice, may I make a statement here? 

This Board, as I see it, in its composition right now, in 
effect, consists of two members of the company and two 
members of the pilot group. In that connection it is not a 
company Board, it is not a union Board. Therefore, I don’t 
feel that the company representative is qualified to present 
anything in relationship to a company matter except in 
presenting the company’s case. 

Now, the company’s case has been all along, and 
10 we still hold, that these gentlemen, by the very essence 
of this grievance, do have rights which are very im¬ 
portant to them. Therefore, the company feels, and still 
continues to feel, that they have a right to be heard. I don’t 
think it is judicious or wise for the company representative 
to decide any such issues because that is a function of the 
Board. 

Mr. Rice: I have raised no objection, Mr. Burke, to the 
composition of the Board. I think the only persons qualified 
to object to the jurisdiction of the Board are the parties 
concerned in this case. The only parties to this grievance 
are the PCA Master Executive Council and Pennsylvania- 
Central Air Lines Corporation. 

Mr. Markel: Mr. Rice, will you tell me, do you consider 
any decision made by the Board as binding on us? 

Mr. Rice: Mr. Chairman, I am not through. 

Chairman Sebree: All right, continue. 
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Mr. Bice: I have indicated I have no objection to the 
composition of the Board. Further along that line, Mr. 
Wilson, who is a responsible official of this company, in one 
of the preceding hearings, stated to the Hearing Officer— 
at the moment I have forgotten which hearing it was—that 
the grievance was on the file, and that the procedure was 
proper. I think that is answer enough to the Board as to 
that particular question. I don’t think Mr. Burke has any 
serious contention to make otherwise. 

11 Mr. Bice: I think that the question of the Board’s 
jurisdiction, the propriety of the grievance, and [the 
timeliness with which the various steps were taken, have 
all been decided by responsible company officials. I think 
that answers that, Mr. Chairman. 

Mr. Markel: May I renew my question to you, Mr. Bice. 
Do you consider these gentlemen bound by the decision 
that this Board may render? 

Mr. Bice: I am not here to answer questions, Mr. Markel. 
I am here as a representative of the PCA Master Execu¬ 
tive Council. That is all I am here to do. 

Mr. Markel: Would you mind enlightening the Board! as 
to that fact? I think the Board is entitled to know. 

Mr. Bice: I think the Board knows what the grievance 
covers. I think the Board is familiar with all of the steps 
which have been taken. 

Mr. Burke: Perhaps, Mr. Bice, I could clarify the posi¬ 
tion a little bit further on that point. As you pointed o^it, 
this is considered to be a grievance filed by the Master 
Executive Council against the company. This Board, in 
our opinion, is competent to render a decision, and in render¬ 
ing that decision it may affect adversely the clients repre¬ 
sented by Mr. Markel and Mr. Bryant. It is further pur 
contention that if such a decision was rendered, then they 
would have all of their rights under the contract. But as 
to it being binding on them, I would say that the 
11-A action of the company would be binding on anyone 
affected by virtue of their decision. 

Mr. Bice: I think, Mr. Burke, that the binding effect and 
the nature of the decision of this Board is well stated in 
the Adjustment Board agreement itself. 

Mr. Burke: I concur. i 
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Mr. Rice: I think that is all that it is necesary to say 
as far as that is concerned. 

• •••••• 

14 Mr. Burke. Some confusion exists as to the com¬ 
pany’s position on Section L, System Board Adjust¬ 
ment, which has been read into the record about the decision 
of the Board being final and binding upon the parties. This 
particular case, as we all know, is a sort of a many headed 
hydra, but the company’s position would be that this Board, 
being properly constituted, can make a decision which is 
final and binding upon the company insofar as the Master 
Executive Council versus PCA is concerned. It is not the 
intention of the company to maintain that if someone’s 
interest by such a decision were adversely affected, they 
would not have any rights remaining to them, or any steps 
that they may choose to take, that his would not be res 
adjudicate, as far as a later action would be concerned on 
the part of anyone who is affected adversely. 

But insofar as the Master Executive Council versus PCA 
is concerned, they are fully qualified and their deci- 

15 sion would be binding insofar as that particular case 
was concerned. I just wanted to clarify that, Mr. 

Rice. 

Mr. Rice. Mr. Burke, I am satisfied indeed to go by the 
provision of paragraph L. 

Mr. Reid. I wish you would not use legal terms because 
I don’t know what they mean. 

Mr. Bryant. May I ask, Mr. Burke, one question on that 
statement? 

Mr. Reid. I would like to have Mr. Burke first explain 
that to me. 

Mr. Burke. It simply means that the case was closed and 
could never be reopened again. 

Mr. Garlow. What is the procedure then, if there is a 
decision that affects someone? 

What is their position, and do they file a grievance, or 
what are the wheels to start the thing going again? 

Mr. Burke. I can’t speak for the parties who might want 
to take any steps. But there are two definite channels open, 
as I would see it. 
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One would be a case which could probably be brought 
against the company on the basis of violation of a veteran's 
rights under the Selective Service law of 1940. 

A second possibility would be that the parties would claim 
that by the company's action in carrying out that decision, 
by changing their position on a seniority list, they 
16 had been adversely affected, and that would, in my 
opinion, be a question that they would take! up 
through the Master Executive Council as to whether ihey 
had a grievance or not to bring against the company. 

I just didn't want to state that the company felt that 
those channels were closed by any decision that was made 
in this particular case. 

• •••••• 

36 Mr. Markel. We have a letter from Harry B.j Jo¬ 
hansen, who was his immediate superior and the exe- 

37 cutive officer at the post at Romulus, where he w&s a 
captain at the time. Since communications of this 

character have been received in evidence as proof of certain 
things, I would like to have it read into the record, although 
I don't think it sheds more light than anyone else knows. 

Mr. Bernier. I would like to bring up the point that in 
the last record Mr. Carmichael was charged with finding out 
whether Mr. Young could have left the Ferry Command, 
and he has so done. 

Mr. Marker. Well, you are assuming something that ijs in 
this letter without knowing what isin it. 

Mr. Bernier. I am not assuming anything. 

Mr. Rice. Without even seeing the letter, I certainly ob¬ 
ject to it. It is simply someone’s version. I have a version 
as to whether or not you could get in and out of the Ferry 
Command. I am certain that nearly everyone in this room 
probably has a version, and I don’t think a letter, fifom 
whomever it is, has any bearing on this situation at all. The 
matter of [sic] Mr. Bernier has said, was referred to Mr. 
Carmichael, and he was charged with finding out whether or 
not that was possible. He so found. 

Mr. Markel. Mr. Chairman, would Mr. Rice mind telling 
the Board what the court has said about the status of those 
men? He is a lawyer. He should know. 


i 

i 

i 
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Mr. Rice. I am not here to be catechised, Mr. 
36 Chairman. The matter has been taken care of. It 
has been determined by Mr. Carmichael, and I think 
it has been answered completely already. 

Mr. Markel. Well, Mr. Chairman, I am offering this 
letter, and I will abide by yonr ruling. But I am offering 
this letter for the purpose of showing further that Captain 
Young had entered the service within the meaning of the 
term as used in the Selective Service and Training Act. It 
adds a little more detail to what is already in the record. 
If the Board does not care to look at it, it is all right with 
us. It is subject to my exception. 

Chairman Sebree. Off the record at this time. 

(Discussion off the record.) 

Chairman Sebree. Back on the record. Would you like to 
submit that as evidence for the company, Mr. Burke? 

Mr. Burke. The company’s position is that if Mr. Markel 
would like to present the letter, it is up to the Board to 
weigh the letter as they best see fit. We have no objection 
to its submission. 

• •••••• 

40 Mr. Rice. In answer to your question Mr. Bernier, 
the only parties to this proceeding are Pennsylvania- 
Central Airlines Corporation and the PCA Master Execu¬ 
tive Council. 

Mr. Burke. Well, Mr. Rice, if it is going to be a matter 
of particular compliance, I think the company would be 
willing to submit to the Board this document as evidence 
for them to consider. I haven’t seen it as yet. 

Chairman Sebree. We will accept it as evidence and as 
an exhibit. 

Mr. Markel. In behalf of the company? 

Chairman Sebree. In behalf of the company and as evi¬ 
dence to the Board. This will be marked as Exhibit C-l. 

• •••••• 
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• • • • • • • 


4 Mr. Markel: Yes. 

The other remark I have before we proceed is that 
when this Board met before', I always reserved and always 
challenged the propriety of the proceeding, and always chal¬ 
lenged this Board’s jurisdiction. 


i 
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Although something was said in the earlier part of this, 

I did not make this point specifically before the Board on 
the question of the Board’s power, and I want to put that 
on the record at this time. 

In addition to the reasons I stated at the last time, before 
the Board, the Board cannot decide this because this is a 
grievance and this Board may not determine these questions 
here because, in doing so, the Board will be determining 
rights under the Selective Service Training Act, and the 
Board has no power and may not make such a decision. 

The one reason why it was brought to my attention, I had 
not made that point, the proper place to decide this question 
involving the Selective Service Training Act is in the courts. 

• •••••• 

II Mr. Markel: Mr. Young, I show you what purports 
to be a telegram here sent from Detroit, Michigan, 

on June 14,1942. Are you familiar with that? 

Mr. Young: Yes, sir; I am. 

Mr. Markel: Do you recall sending that wire from 
Detroit? 

12 Mr. Young: I did send that wire. 

Mr. Markel: Will you explain the occasion for your 
sending it? 

Mr. Young: Well, I had been going through the records 
here, this first record, and there is a place in here where 

I was asked the question- 

Mr. Markel: Are you referring to page 59? 

Mr. Young: I haven’t found it as yet, but there is a place 
in this record where I was asked when I found out that I was 
not laid off in reverse order of seniority. 

Mr. Bernier: I remember that section. You stated that 
you had heard it on the street from somebody. 

Mr. Young: That is right. 

Mr. Markel: May we have a little time to try to find that 
part of the record, so that we can tie that into that explana¬ 
tion there? 

Mr. Young: It was after I got back to Nashville. 

Mr. Markel: We will direct the Board’s attention to the 
fact that some explanation was offered in the record for 
this, but will you explain this wire, now; that is, explain 


i 
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the occasion of your sending it and the circumstances under 
which you sent it? j 

Mr. Young: Well, the circumstances under which;I sent 
it were right as they were there. I had been inforihed by 
them that I was fired. 

13 Mr. Markel: By whom? 

Mr. Young: By these boys that I met on the street. 

Mr. Markel: Was that about two or three weeks after 
you were in the service? 

Mr. Young: That is right. It was a good two weeks. 

Mr. Markel: You were of the impression that you had 
been laid off due to reduction of personnel? 

Mr. Young: That is right. 

Mr. Markel: And you discussed that with them, and they 
said that you had been fired. 

Mr. Young: That is right. It came about in my asking 
them what they were doing. j 

Chairman Sebree: Mr. Weiblen didn’t tell you that you 
were fired? 

Mr. Young: No. 

Mr. Markel: He just gave you that written statement that 
is already in the record, saying that it was due to reduction 
of personnel. Is that what he told you when he talked to 
you about it? 

Mr. Young: That is right. 

Mr. Markel: Tell me, was it at the same time, or before, 
or after, if you can recollect, when you told Weiblen you 
were going into the service? 

Mr. Young: I was—I told him I was going in before. 

Mr. Markel: Before there was any discussion of 

14 your being released? 

Mr. Young: Evidently there was a lot of discission 
that never got to me. 

Mr. Markel: But, as far as you are concerned—I am just 
asking you—you took your qualifying training while you 
were still, you made some qualifying flights, as I recall the 
record, now, while you were still in the employ of thej com¬ 
pany and in inactive duty with the company; wasn’t that 
right? 

You went up to meet Colonel Johansen and talked with 
him and didn’t you then take a qualifying test? 


i 

I 
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Mr. young: That is right. 

Mr. Market: And at that time not a thing had been said 
about your being released? 

Mr. Young: That is right. 

• •••••• 

25 Mr. Bernier: In a conversation with Mr. Weiblen, 
these things were brought up. 

I asked him if he recalled the circumstances regarding 
Jim Young being released from PCA. I asked him if he 
intended to fire Young or lay him off. 

He answered that he definitely intended to fire him and 
that his letter to him saying his services would be no longer 
required should be clear enough. 

He said to check Young’s pink sheet and you would also 
find that he had made a definite notation to the effect that 
Young should not be considered for rehiring. 

I asked him why the letter also mentioned curtailment of 
operations, and he said that was in order to leave Young’s 
record as clear as possible for employment elsewhere, or to 
aid him in having a clear record if he made application to 
the Army for a commission. 

Mr. Weiblen also discussed the extended probation and 
said that it was with Young’s consent. He said that Young 
had discussed the matter before and after he was discharged 
and that Young was fully aware of the facts. 

I asked him if he would give me a statement to this effect, 
and he said that I could quote on this and that if PCA or 
us required a statement to write to him and he would 

26 give same as soon as he had the time, but as long as 
this was merely one person’s word against another, 

he did not see that any signed statement was needed. 

• •••••• 
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CAPITAL AIRLINES, INC., and AIR LINE PILOTS 
ASSOCIATION, Appellees 


BRIEF FOR APPELLANTS 


Jurisdictional Statement 

The complaints allege that the appellants, employees of 
the appellee Capital Airlines, Inc., are entitled to certain 
seniority status under section 8 of the Selective Training 
and Service Act of 1940 and section 3 of the Army Reserve 
and Retired Personnel Service Law of 1940. Sections 
8(e) 1 and 3 (d) 2 of those statutes confer jurisdiction on 
the District Court to entertain appellants 7 action. 

i 

— 

1 Act of September 16, 1940, e. 720 $ 8(e) (54 Stat. 890), U.S.C.j Title 
50 App., $ 308 (e). 

2 Joint Resolution of August 27* 1940, c. 689, $ 3(d) (54 Stat. 859), as 
amended by the Act of September 16, 1940, c. 720 $ 8(f)’ (54 Stat. 891), 
U.S.C., Title 50 App., $ 308(f). 


(i) 
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The complaints also allege that appellants are entitled 
to certain seniority under a collective employment agree¬ 
ment made between Capital Airlines, Inc., and the Air Line 
Pilots Association. The District Court had jurisdiction 
of this cause of action under the sections of the Judicial 
Code, the Declaratory Judgments Act and the District of ; 
Columbia Code which confer general jurisdiction to issue 
injunctions and render declaratory judgments in appro¬ 
priate cases. 3 

Statutes Involved 

Appellant Edwards, because he held a commission in 
the Naval Reserve, relies on the Army Reserve and Re¬ 
tired Personnel Law of 1940. 4 5 Appellant Young, because 
he was a volunteer, relies upon the Service Extension Act 
of 1941,® which made applicable to volunteers the Selective 
Training and Service Act of 1940 6 (designed originally to 
cover only inductees). Throughout this case, these three 
statutes have been referred to as the G. I. Bill of Rights, 
and in this brief we shall continue the reference. 7 

The relevant portions of the Army Reserve and Retired 
Personnel Law of 1940 are identical with those of the 

3 Judicial Code, §$24(1), 264 and 274d, U.S.C., Title 28 §§41(1), 378 
and 400. District of Columbia Code of 1940, §§ 11-301,11-305 and 11-306. 

4 Joint Resolution of August 27,1940, c. 689 (54 Stat. 858), as amended 
by the Act of September 16, 1940, c. 720 (54 Stat. 891), U.S.C., Title 50 
App., §§ 401-405. Though Edwards held a Navy commission he relies upon 
a statute entitled the Army Reserve and Retired Personnel Act; that Act 
specifically covers both the “land and naval” forces. 

5 Joint Resolution of August 18, 1941, c. 362 (55 Stat. 626), U.S.C., 
Title 50 App., §§ 351-357. 

6 Act of September 16, 1940, c. 720 (54 Stat. 885), as amended by the 
Act of December 8, 1944, c. 548 (58 Stat. 798), U.S.C., Title 50 App., 
§308; as amended by the Act of June 29, 1946, c. 522 (60 Stat. 341), 
U.S.C., Title 50 App., § 308. 

7 The phrase “G. I. Bill of Rights” originated after the war and was 
originally applied to the statutes relating to veterans’ training, housing, 
loans, and like matters. See e.g., Chapter 11c of Title 38, U.S.C., which 
is entitled “World War II Servicemen’s Readjustment Benefits.” 
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Selective Training and Service Act of 1940, and the only 
significance of the Service Extension Act of 1941 is to 
make applicable to a person in appellant Young’s position 
the provisions of the Selective Training and Service Act of 
1940. It follows that the Court need consider only the 
terms of the Selective Training and Service Act. The 
pertinent portions of section 8 of that Act are set but in 
the Appendix to this Brief. 

This case also involves various sections of the Railway 
Labor Act 8 which are set out at pages i-v of the Appendix 
to this brief. 


Statement of the Case 

I 

The appellee Capital Airlines, Inc. (formerly Pennsyl¬ 
vania-Central Airlines Corporation and hereinafter balled 
“Capital”), is an interstate air carrier. 


The appellant Edwards was originally employed 


as a 


pilot by Capital in December, 1940 (App. 78). The appel¬ 
lant Young was originally employed as a pilot by Capital 
in February 1941 (App. 89). Each such employment was 
a regular, not a temporary, employment (App. 78, 89)1 

At the time these men were employed, and continuously 
since, the Air Line Pilots Association (hereinafter balled 
“ALPA”) was the duly designated collective bargaining 
representative, under Title II of the Railway Laborj Act, 
of pilots in the employ of Capital. When the appellants 
were employed there was in effect an employment agree¬ 
ment covering pilots entered into between Capital! and 
ALPA dated April 22, 1940. While that agreement was 
superseded by another about a year ago, it is stipulated 
that all rights accrued under the superseded agreement 

8 Avt of May 20, 1926, c. 347 (44 Stat, 577), as amended by tie Act 
of June 7, 1934, c. 426 (48 Stat. 926), the Act of June 21, 1934, c. 691 
(48 Stat. 1185), the Act of June 25, 1936, c. 804 (49 Stat. 1921), and 
the Act of August 13,1940 (54 Stat. 785), Title 45, U.S.C., c. 8. 
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remain in effect so that this case may be treated as thongh 
the terms of the April, 1940, agreement were still in force 
(App. 67, 110-111). In this brief we shall sometimes refer 
to the agreement of April 22, 1940, simply as “the con¬ 
tract.^ 8 

The contract contains a number of provisions having a 
bearing on this case, as follows: 

In Section 2 (a) it defines the term “pilot” to include 
first pilot, reserve pilot and (fopilot. In this case there is 
no question concerning reserve pilots. Section 2 (e) of the 
agreement recognizes that first pilots are called captains 
and copilots are called first officers. Hereafter we shall 
refer to “captains” and “copilots.” A captain has com¬ 
mand of the aircraft; a copilot assists the captain in the 
flying of the aircraft 

Section 20 of the contract provides that (App. 16): 

“Copilots may be on probation for a period not to 
exceed the first twelve months of their service as a 
copilot with the Company.” 

The significance of probationary status appears in section 
28-A-l of the agreement which provides (App. 20): 

“A pilot shall not be desciplined or dismissed from 
the Company without notification in writing from the 
Company as to any such action and such pilot shall not 
be disciplined or dismissed without an investigation 
and hearing provided that the pilot makes written re¬ 
quest for an investigation and hearing within twelve 
days after receiving such written notification. Nothing 
herein shall extend the right of investigation and hear¬ 
ing to a copilot on probationary status .” (Emphasis 
supplied.) 

9 The contract is contained in an elaborate booklet which was attached 
to each complaint as Exhibit A. The booklet was admitted into evidence 
by reference to the complaint (App. 67-68). The relevant portions of the 
booklet are printed at pages 12-29 of the Joint Appendix. 



Thus while a probationary copilot cannot demand investi¬ 
gation and hearing before being dismissed, no pilot, pro¬ 
bationary or otherwise, can be dismissed “without notifica¬ 
tion in writing from the Company as to any such action j.” 

The contract likewise provides in section 18 that seniority 
governs promotion, filling of vacancies, retentions “ in case 
of reduction in force,” and ‘‘reemployment after release 
due to reduction in force.” And section 18 (c) provides 
(App. 14): 

. 

“Seniority as a pilot shall begin to accrue on the 
date of assignment to air line flying duty as a 
pilot . . 

Section 19 of the contract provides for the periodic 
posting of a list showing the seniority order of pilots and 
contains a special provision in section 19 (g) of that 
(App. 15): | 

“. . . Pilots shall have sixty days in which to protest 
to their Company any omission or incorrect posting, 
affecting their seniority . . 

I 

Section 23 of the contract further provides (App. 17): 

“Any pilot whose services with the Company are 
permanently severed shall forfeit his seniority rights.” 
(Emphasis supplied.) 

It is likewise provided in section 27 (a) of the contract!that 
(App. 19): | 

“A pilot who is released from the service of the 
Company due to reduction in force and who is subse¬ 
quently reemployed shall retain his seniority to the 
time of release but shall not continue to accrue seniority 
after release unless and until he is reemployed. . j . . 
The right of preference in reemployment shall expire 
at the end of one year from the date of release.” (Em¬ 
phasis supplied.) 

2 h 
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Section 21 of the contract provides that the company can 
grant leaves of absence to a pilot for limited periods with¬ 
out interrupting the accrual of seniority. And by special 
amendment on December 9,1940, a new paragraph (f) was 
added to section 21 providing (App. 29): 

“Notwithstanding any of the provisions in this 
agreement, a pilot who is involuntarily ordered to ac¬ 
tive military service or volunteers for such service in 
the event war or a national emergency is declared by 
the United States of America shall be automatically 
granted a furlough by the Company until 90 days after 
the pilot is discharged or released from such active 
service and the pilot shall, during such period, retain 
and continue to accrue his seniority. . . .” 

In the fall of 1941 Capital faced a curtailment in its 
scheduled service which would require pilot lay-offs (App. 

72- 73). Col. Estes was the chief pilot of the division in 
which the appellant Edwards was employed, and the im¬ 
mediate superior of all pilots on that division (App. 72). 
Col. Estes had to arrange for the lay-offs (App. 72-73). 
While the terms of the employment agreement provided 
that seniority would govern the order of lay-offs, Col. 
Estes testified that at that time no particular point was 
made of seniority when lay-offs became necessary (App. 

73- 74, 76-77). (It will be noted that the employment agree¬ 
ment was then relatively new). In any event, Col. Estes 
asked some of the captains for suggestions as to persons to 
be laid off (App. 73-74). A list was given to him Including 
the name of Edwards (App. 73-74). 

Col. Estes talked to Edwards about the approaching 
lay-off and told him that his name was on the list (App. 

74- 75). He made it clear that there was no objection to 
Edwards 9 work and that the proposed action was due to a 
curtailment in the schedules to he flown (App. 74, 80). Ed¬ 
wards understood him to say that the union had recom- 
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mended that he be laid off (App. 80) and that Col Estes was 
including him in the lay-off partly because he held a If’avy 
Commission and was single and therefore would not bp in¬ 
jured so much as other pilots (App. 79). He definitely 
understood he was not fired (App. 81). 

A little later, on October 24, 1941, Col. Estes sent I Ed¬ 
wards the following notice (App. 3, 74,117): 

“Due to the reduction of schedules effective Novem¬ 
ber 1, 1941, the net result of which makes it necessary 
to reduce approximately five of our present captains to’ 
first officer’s status, it is necessary to reduce our co¬ 
pilot personnel. 

“Each captain reduced to co-pilot status displaces 
two first officers, therefore it will be necessary tp re¬ 
lease eight or ten first officers. This will servp as 
notice to you that we will be unable to employ ypu as 
first officer after November 1,1941. 

(S.) Murl Estes, 

Murl Estes, 

Chief Pilot, 
Eastern Division!.” 

i 

Edwards thereupon ceased work on November 1, 1941 
(App. 82). 

The foregoing notice is the only written notice Edwards 
received, and the only conversation he had with anybody in 
the company was the conversation with Col. Estes in which it 
was made abundantly clear that Edwards was not tyeing 
fired but was merely being laid off. 10 

All this took place before Pearl Harbor, and so Edwards 
could not be sure when he might actually be called to active 

10 It will be recalled that, under section 27 (a) of the contract, 4 pilot 
“released from the service of the Company due to reduction in force” 
retains his seniority upon reemployment (supra, p. 5), and, under section 
18, a pilot so released has a right to reemployment in order of seniority 
(supra, p. 5). The notice to Edwards speaks of “release”—which is the 
language of these provisions of the contract. Therd is no dispute that a 
notice in this form contemplates a release “due to reduction in forceJ” 
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duty, by the Navy. He heard of work that was being done 
by Pan American Airways in connection with the ferry¬ 
ing of aircraft to the Allies and decided to investigate 
the jobs it had (App. 82). He did not take such a job 
(App. 82,139). He received his notice to report to the Navy 
on November 15, 1941, and reported for active duty on 
November 21st (App. 82). He served as a Navy flyer (App. 
83) throughout the war and was returned to inactive status 
with the rank of Lt. Commander on November 1,1945 (App. 
83). He received a certificate of satisfactory service (App. 
87). 

Before Edwards’ return, he had begun making inquiries 
to Capital about reemployment (App. 83). Like so many 
other veterans he was not familiar with the details of his 
legal rights (App. 85). He had an interview with one com¬ 
pany official who explained to him that he was entitled to 
return on the basis of seniority dating from the date of his 
original employment by the company (App. 84). This of¬ 
ficial also told him that before he had left the company there 
had been some antagonism towardhim because hewas Jewish 
(App. 84). Edwards considered this angle, but decided that 
he would nonetheless return to active service with the com¬ 
pany in his old position as copilot (App. 85-86). He went 
back to work on November 12, 1945 (App. 83). In due 
course the company confirmed his seniority standing and his 
name was posted on the company seniority list with standing 
dating from his original employment before the war. 

Later Edwards was promoted to the position of captain. 

Appellant Young was originally employed as a copilot 
in February of 1941 (App. 89). A year later he agreed to 
an extension of his probationary period to August 21, 1942 
(App. 128). 

In May of 1942, Young made arrangements to enter the 
Army Air Ferry Command (App. 89-90). Just before the 
end of May, after all such arrangements had been made. 





Young advised his chief pilot, Mr. Weiblen, that he was 
going into the Army (App. 92). He asked Weiblen for a 
release (at that time the Army would not accept airline 
pilots without a release from their employers) and Weiblen 
indicated that a release would be given him (App. 93). On 
May 27, 1942, Young received from Weiblen the following 
notice (App. 46, 93,128): . j 

“Due to the drastic curtailment of operations ordered 
by the Government, it is necessary that we are forced 
to release quite a number of personnel. 

“This is to advise you that your services are no 
longer required after May 31,1942. 

“I will be glad to discuss this further with you.j 

C. W. Weiblen.” 

This notice is the only word he received from Capital (App. 

93) . No one told him he was fired (App. 94). Neither 
Weiblen nor anyone else talked with him (App. 93,94). 

As soon as Young received the notice, he reported to the 
Air Forces Ferry Command and arranged to go to Nashville 
for duty (App. 93). He finished flying for Capital on May 
31, and on June 1 entered the Army 11 (App. 93). He was 
commissioned, and was finally discharged with a certificate 
of satisfactory service as of November 20, 1945 (App.! 93, 

94) . Prior thereto, on October 16, 1945, he had actually 
returned to work with Capital (App. 93, 94). The company 
formally confirmed his seniority rights and his name was 
duly entered in the company’s seniority lists with seniority 
from the date of his original employment before the yar. 

Shortly after his return Young, like Edwards, was pro¬ 
moted from copilot to captain. 

11 Young served for four and one-half months as a civilian pilot before 
being commissioned. It was stipulated, however,, that for the purposes of 
this case service as a'civilian pilot is the equivalent of service as a member 
of the armed forces (App. 111). 
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Neither Edwards nor Young is a member of ALP A. Both 
applied for membership but the ALPA never granted their 
applications (App. 86, 95-98, 109-110) because it was dis¬ 
puting their seniority status (App. 109-110). 

After Capital recognized the original employment dates 
as the seniority dates of each appellant, and had included 
them with that seniority on the seniority list posted in early 
1946, the ALPA filed a so-called group grievance 12 ques¬ 
tioning the seniority thus recognized for Edwards and for 
Young (App. 133-134). It was ALPA’s theory that ap¬ 
pellants had been discharged before they entered the 
armed forces, and that under section 23 of the contract 
(App. 17) they therefore lost all seniority accrued up to 
the time of discharge. Capital, however, took the position 
that appellants had been laid off in a reduction in force 
and therefore did not forfeit seniority, but on the contrary 
continued to accrue seniority while in the armed forces by 
virtue of sections 21 (f) and 27 (a) of the contract (App. 17, 
19, 123-124, 129, 136). 

The grievance came on for hearing before an official of 
the company and that official decided that the seniority of 
each man had been properly recognized (App. 136-141). 
ALPA and the company treated this hearing and subse¬ 
quent proceedings as being conducted under section 28 of 
the collective employment agreement which provides a 
procedure for investigations and discipline (App. 135). 
Under that section the union appealed the decision to the 
company 7 s operations manager who affirmed the original 
decision (App. 141-142, 142-143). 13 The ALPA then filed 
a further appeal, as provided in section 28 of the agreement, 


12 The "group grievance” was preceded by certain individual protests 
and a "group protest,” as more fully described in section IV B, infra 
pp. 36-39. 

12 For reasons not completely disclosed in the record, Mr. Trow Sebree 
sat as the original hearing officer and also heard the appeal 
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to the company ’s chief operating officer and again the com¬ 
pany’s position was affirmed.(App. 143-145). j 

Thereupon ALPA filed an appeal to the System Board of 
Adjustment set up, in compliance with section 204 of Title 
II of the Railway Labor Act, by an agreement between 
ALPA and Capital dated April 22,1940. (This agreement 
was separate from the collective employment contract pre¬ 
viously referred to). 14 On September 29, 1947, after hear¬ 
ings, this Board decided that Capital‘ ‘violated the Pilots’ 
Working Agreement, sections 18,19 and 27, in that they did 
put Mr. Young . . . and Mr. Edwards back into a 

seniority list from which they had been dropped, which 
denied certain other pilots of their rightful seniority privi¬ 
leges.” 15 The Board based its decision on its finding that 
both appellants had been discharged by Capital before they 
entered military service. 

The System Adjustment Board is a permanent bhard 
composed of two representatives of Capital and two repre¬ 
sentatives of ALPA. Section 28-D-5 of the contract pro¬ 
vides (App. 22-23): ! 

| < 

“If, after the appeal provisions hereinbefore pro¬ 
vided have been complied with, further appeal by the 
pilot, if made, shall be to the ‘ Pennsylvania-Central 
Airlines Pilots System Board of Adjustment’ as pro¬ 
vided for in the ‘Agreement between Pennsylvania- 
Central Airline Corporation, and the Air Line Pilots 
in the service of Pennsylvania-Central Airlines Corpo¬ 
ration, as represented by the Air Line Pilots Associa¬ 
tion, International, covering the establishment and 
maintenance of a System Board of Adjustment,’ dated 
April 22, 1940, provided such appeal is made wiihin 
30 days from the date of receipt by the pilot, or!his 

• i 

*- i 

14 It was a part of the booklet which was attached to the complaints as. 
Exhibit A. It is printed at pages 23-29 of the Joint Appendix. 

15 The Board’s decision is printed in full at pages 145-149 of the Joint 
Appendix. 

' ! 

i 

i 

| 




12 


duly Accredited. representative of representatives, of 
the decision of the chief operating officer/’ 

The agreement creating the System Adjustment Board de¬ 
fines its jurisdiction, in paragraph (e),- as follows (App. 25): 

* ‘The Board shall have jurisdiction over disputes 
between any employee covered by the Pilots Agree¬ 
ment and the Company growing out of grievances or 
out of interpretation or application of any of the terms 
of the Pilots Agreement. The jurisdiction of the Board 
shall not extend to proposed changes in hours of em¬ 
ployment, rates of compensation Or working conditions 
covered by existing agreements between the parties 
hereto.” 18 

4 , 

Paragraph (f) of the agreement provides (App. 25): 

“The Board shall consider any dispute properly sub¬ 
mitted to it by the President of the Association or by 
the Chief Operating Officer of the Company, when such 
dispute has not been previously settled in accordance 
with the terms provided for in the Pilots Agreement. ’ ’ 

And paragraph (1) of the agreement provides (App. 27): 

“Decisions of the Board in all cases properly refer¬ 
able to it shall be final and binding upon the parties 
hereto/’ 

Solely because of the decision of the System Board of Ad¬ 
justment, 11 Capital proposed to reduce the seniority of each 
of the appellants. Such a reduction in seniority would 

M This provision is a paraphrase of section 204 of the Railway Labor 
Act (Title 45, U.S.C., $ 184) which requires air carriers and the union to 
set up such boards with jurisdiction over 

“. . . disputes between an employee or group of employees and a 
carrier or carriers by air growing out of grievances, or out of the 
interpretation or application of agreements concerning rates of pay, 
rules, or working conditions.” 

17 This is admitted by Capital’s answers (App. 5, 32-33, 48, 55). See 
also the statements made by counsel for Capital at the pretrial conference 
(App. 59-62). 
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have involved a demotion from captain to copilot. On Oc¬ 
tober 8,1947, each appellant filed suit seeking a declaratory 
judgment and an order enjoining Capital from interfering 
with his seniority rights. It is stipulated that if the appel¬ 
lants “are entitled to seniority dating from the time of 
their original employment’’ by Capital, the appellants! “are 
entitled to the relief prayed for in the complaints’f and 
would otherwise suffer irreparable injury (App. Ill)J 

Chief Justice Laws granted a preliminary injunction and 
the cases were ordered consolidated for trial. The| con¬ 
solidated case came on for hearing before Mr. j Jus¬ 
tice Letts who on August 2, 1948, entered final order^ dis¬ 
missing the complaints and dissolving the injunction (App. 
40-43,56-58). This appeal is from Mr. Justice Letts ’ orders. 

As we interpret Mr. Justice Letts’ opinion and finings, 
the complaints were dismissed on two grounds: 

i 

1. Each appellant had actually enjoyed for a period of 
more than a year after reemployment the seniority he 
claims by virtue of the G. I. Bill of Bights; therefore all 
rights under the G. I. Bill have been “exhausted,’] and 
no question under that law is presented. 

2. Appellants’ rights under the contract, if any, were 
conclusively determined by the decision of the System 
Board of Adjustment. 

Statement of Points 

1. The appellants have not “exhausted” their rights un¬ 
der the G. I. Bill. 

2. Appellants were not discharged by Capital before 
they entered military service. They were laid off in a 
reduction in force. They therefore were entitled upon their 
return to the seniority guaranteed them by the G. I. Bill. 

3. The award of the System Board of Adjustment has 
no effect upon appellants’ rights under the G. I. Bill. They 

3 h 
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are entitled to an independent judicial determination of 
those rights. 

4. Quite apart from the G. I. Bill, appellants were en¬ 
titled under the contract upon their return from military- 
service to seniority dating from the times of their original 
employment. The award of the System Board of Adjust¬ 
ment could not affect appellants’ rights under the contract 
any more than it could their rights under the G. L Bill, 
because: 

(a) Appellants were not parties to the proceedings be¬ 
fore the Board. 

(b) Under the contract as well as under the G. I. Bill, 
the Board had no jurisdiction over the subject matter of 
this dispute. 

(c) The Board was prejudiced in law and in fact. The 
Railway Labor Act, properly construed, did not authorize 
such a Board to make the award in question, and if it did, 
it would deprive these appellants of their property without 
due process of law in violation of the Fifth Amendment to 
the Constitution. 

(d) The decision of the System Board is not supported 
by substantial evidence. 

5. This Court should direct the entry of a decree for the 
appellants since the undisputed evidence shows that they 
are entitled thereto. 

Summary of Argument 
I 

With respect to seniority guaranteed a veteran by the 
G. I. Bill of Rights, TraUmobile Co. v. Whirls , 331 U. S. 
40, 58, ruled: 

“. . . It is clear, of course, that this statutory addi¬ 
tion to the veteran’s seniority status is not automati- 
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cally deducted from it at the end of his first year of 
reemployment. ’ , 

While, during the first year of reemployment, the veteran’s 
seniority cannot be altered adversely by the processes of 
collective bargaining or otherwise, this statutory prefer¬ 
ence is lost after the year is over. 331 U. S. at 58-59t But 
even after the year, the seniority accruing by virtue jof the 
statute must continue in the absence of some change yalidly 
effected. 

In the present case there has been no change. On the 
contrary, the entire controversy revolves around each ap¬ 
pellants status as of the moment of his return to Ms em¬ 
ployer . No one suggests that anything happening since 
that time has affected appellants’ rights in any way. Hence, 
unless statutory seniority is lost automatically at the end 
of a year’s reemployment— contrary to the ruling quoted 
above in the Trailmobile case—this case presents the ques¬ 
tion whether appellants were entitled, at the time of their 
return, to statutory seniority under the G. I. Bill of ijfcights. 

^his question the court below erroneously refused to decide. 

I 

II 

A lay-off on account of a curtailment in work is not a 
discharge and does not sever the employment relationship. 
So it was held in Fishgold v. Sullivan Corp., 328! U. S. 
275,288. ! 

The plain documentary evidence shows that botih Ed¬ 
wards and Young were laid off on account of a work cur¬ 
tailment by Capital—and were not fired—just before enter¬ 
ing military service. Both received notices in writing stat¬ 
ing that they were laid off. Neither received any notice 
whatever that he was fired. Under the contract, neither 
could be fired without a notice in writing. 

Since they were laid off and not fired, both remained 
“employees” of Capital when they entered the armed serv- 


i 

i 

; 
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ice. They therefore were entitled upon their return to 
seniority under the G. I. Bill of Bights. Furthermore, 
Young was actually on the way into the Army before he 
received any notice from his employer; hence, even had 
Capital tried to fire him at that time, his rights under 
the G. L Bill could not have been defeated. 

in 

A returned veteran is entitled to a de novo determination 
by the courts of his rights under the G. L Bill of Bights. 
It was ruled in Fishgold v. Sullivan Corp ., 328 U. S. 275,„ 
285, that: 

. . no practice of employers or agreements be¬ 
tween employers and unions can cut down the service 
adjustment benefits which Congress has secured the 
veteran under the Act.” 

Hence, the decision of the System Board of Adjustment 
can have no effect whatsoever upon the seniority of these 
appellants under the G. L Bill. 

IV 

Quite apart from the G. I. Bill, the appellants were 
entitled under the contract, upon their return, to seniority 
dating from the times of their original employment. The 
lower court erroneously held that these rights were cut 
off by the award of the System Board. But the award was 
no more effective with regard to appellants’ contract rights 
than it could be with regard to the seniority guaranteed 
them by the G. I. Bill. For appellants were not parties 
to the proceedings before the Board. The dispute presented 
to the Board was a dispute between ALPA and Capital, 
both of whom took the position that appellants could not 
be and were not parties to the proceeding. Neither appel¬ 
lant ever consented to a determination of his rights by the 
Board. 


The Board’s award is likewise void because the |Board 
did not have jurisdiction over the subject matter of this 
dispute. This is clear, as has already been indicated, in¬ 
sofar as the dispute involves the G. I. Bill. But it is equally 
clear insofar as it involves appellants’ rights under the 
contract. For the contract provides that seniority disputes 
shall be determined upon the protests of individual pilots. 
It does not provide a procedure whereby ALPA cah chal¬ 
lenge the seniority status of individual pilots, as was done in 
this case. Obviously, the contract should not be construed 
to permit ALPA, the agent and trustee for all pilots under 
section 2 of the Railway Labor Act, to institute andj pros¬ 
ecute a proceeding against some pilots, who are i\ot its 
members, for the benefit of other pilots who are its members. 

VI .j 

The award is also void because the System Board was 
prejudiced both in law and in fact. It was composed ex¬ 
clusively of representatives of ALPA and representatives 
of Capital. The interests of ALPA and of Captial were 
adverse to the interests of these appellants. Neither ap¬ 
pellant was a member of ALPA nor had any voice in its 
affairs. Furthermore, individual members of the Board had 
prejudged the case. In particular, two of its members had 
participated in the prosecution of the case on behalf of 
ALPA in the early stages of the grievance proceeding, and 
another member had once attempted to secure Young-s dis- 

j 

charge or his transfer to another division. 

A decision of the System Board could be binding upon 
these appellants, if at all, only by force of the agreement 
between ALPA and Capital setting up that Board; anjl that 
agreement could be applicable to these appellants only by 
virtue of the majority rule provisions of Title II of the 
Railway Labor Act, since neither appellant is a member of 
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ALP A. If Title II were construed as permitting such a 
prejudiced Board to pass upon appellants’ seniority, it 
would violate the due process clause of the Fifth Amend¬ 
ment. Obviously, it should not be construed so as to raise 
tlfes serious constitutional question. Steele v. Louisville & 
Nashville R. R., 323 TJ. S. 192. 

! vm 

t 

•.Finally, the decision of the System Board is to be dis¬ 
regarded because there was not a scintilla of evidence in the 
record before it to support a finding that these appellants 
were discharged before they entered the service. The un¬ 
contradicted evidence was that they had been notified by 
tfieir employer in writing that they were laid off because 
of a curtailment in the scheduled service to be operated. 
As a matter of law, these notices are controlling, for, both 
at common law and under the contract, a man cannot be 
fired unless he is told of the firing by his employer. No 
information inconsistent with the notices of lay-off was ever 
given to either appellant. 
i IX 

In view of the clear and uncontradicted nature of the 
evidence bearing on the question whether these appellants 
were laid off or discharged before they entered the armed 
service, there is no occasion for this Court to remand the 
case for further proceedings. It should direct the entry 

of a final decree in favor of these appellants. 

• 

i Argnment 

i 

Seniority Eights under the 6. I. Bill of Eights Are Not 
Exhausted by a Year’s Reemployment 

The decision of the lower court that these appellants have 
“exhausted” any rights they “conceivably had” under the 
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G. L Bill of Rights is based solely on the fact that they 
were restored to their old jobs upon their return from the 
war and that they continued in those jobs with the seniority 
they claim for more than a year prior to the time thE lower 
court rendered its decision. This holding can only mean 
that, once a year’s reemployment has passed, therE is no 
longer any question whatsoever which can arise under the 
G. I. Bill of Rights with respect to a returned veteran’s 
status. Under Mr. Justice Letts’ decision a returned vet¬ 
eran can be discharged, demoted or reduced in seniority 
at the end of the year quite without regard to the G. 1. Bill. 
This decision is completely inconsistent with Fishgold v. 
Sullivan Corp., 328 U. S. 275, and with Trailmobile Co. v. 
Whirls, 331 U. S. 40. 

In the Fishgold case it was held that the effect of jthe G. 
I. Bill of Rights is to treat a veteran as having been on 
furlough during his military service. Therefore, said the 
Court, upon his return: 

1 ‘. . . He does not step back on the seniority Escala¬ 
tor at the point where he stepped off. He stepE back 
on at the precise point he would have occupied liad he 
kept his position continuously during the war.” 328 
U. S. at 284-285. 

The Court went on to say that this legislation was to be 
liberally construed for the benefit of veterans. 328 U. S. 
at 285. 

In Trailmobile Co. v. Whirls, 331 U. S. 40, the Couift con¬ 
sidered the effect of a year’s reemployment upon this statu¬ 
tory seniority guarantee. The Trailmobile case was ^s fol¬ 
lows: 

Whirls, employed by the Highland Company, had gone 
into the armed service but had returned to his old job in 
May, 1943. In January, 1944, the Highland Company and 

i 
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the Trailmobile Company were consolidated and the em¬ 
ployees of Highland were transferred to the payroll of 
Trailmobile. In July, 1944, more than a year after Whirls’ 
restoration, a union representing the majority of the em¬ 
ployees of the consolidated company negotiated a collective 
bargaining agreement with Trailmobile. This agreement 
provided that the former Highland employees should have 
seniority rights fixed as of January 1, 1944, regardless of 
the dates of their original employment by Highland. This 
meant that from the effective date of the agreement (the 
agreement was effective as of June 21, 1944, more than a 
year after Whirls’ reemployment) Whirls’ seniority rights 
would be governed on the basis of seniority accruing only 
from January 1, 1944, instead of from the date of his orig¬ 
inal employment. Thereafter, Whirls’ employer proposed 
to reduce Whirls’ pay and seniority rating in accordance 
with the collective bargaining agreement. Whirls then sued 
to enjoin the threatened decrease in pay and changed sen¬ 
iority status, bringing suit under the G. I. Bill of Bights. 

It was argued to the Court that under section 8(c) of 
the Selective Training and Service Act (infra, p. i, ii), a 
veteran’s rights to the special statutory seniority extend 
indefinitely for the future, although he might be protected 
against discharge for only one year. The Court para¬ 
phrased this argument in these terms: 

“ . . . As long as the employee might remain in 
his job, his pay could not be reduced, his seniority 
could not be decreased, insurance and other benefits 
could not be adversely affected. And this would be 
true, although for valid reasons all of those rights 
could be changed to the disadvantage of nonveteran 
employees having equal or greater seniority and other 
rights than those of the veteran with restored statu¬ 
tory standing. The reemployed veteran thus not only 
would be restored to his job simply, as the Fishgold 
case required, ‘so that he does not lose ground by 
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reason of his absence.’ 328 U. S. at 285. He would 
gain advantages beyond the statutory year over such 
nonveteran employees.” 331 1J. S. at 57. 

The Court then made this significant comment: j 

“ ... He (the veteran) was to be restored! and 
kept, for the year at least, in the same situation as if 
he had not gone to war but had remained continuously^ 
employed or had been ‘on furlough or leave of ab¬ 
sence. ’ It is clear , of course , that this statutory addi¬ 
tion to the veteran's seniority status is not automat¬ 
ically deducted from it at the end of his first year of 
reemployment. But the Fishgold decision also ruled 
expressly that he was not to gain advantage beyond 
such restoration, by virtue of the Act’s provisions, 
so as to acquire ‘an increase in seniority over wljat he 
would have had if he had never entered the armed 
services ... No step-up or gain in priority cdn be 
fairly implied.’ ” 331 TJ. S. at 58. (Emphasis 

supplied.) 

I 

The Court then went on to say that during the period 
of a year: 

“ . . . the restored rights could not be altered ad¬ 
versely by the usual processes of collective bargaining 
or of the employer’s administration of general busi¬ 
ness policy.” 331 U. S. at 58-59. 

But this statutory priority, said the Court, should not 
extend beyond the year for if it did: 

i 

“ . . . the restored veteran would acquire not simply 
equality with nonveteran employees. ... He would ac¬ 
quire indefinite statutory priority over nonveteraji em¬ 
ployees, a preferred status which we think . . . beyond 
the protection contemplated by Congress.” 331 IT. S. 
at 59. 

4 

Thus the Court said two things: 

1. For a year the returned veteran is to enjoy a seniority 
which cannot be altered adversely even by the usual jproc- 


4 h 
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esses of collective bargaining,- or otherwise; but this 
preference over other employees does not last beyond the 
year.. . _ 

2. When the year is over, however, this “statutory ad¬ 
dition” to his seniority is not to be “automatically de¬ 
ducted” from his status. While the veteran’s seniority 
can thereafter be altered by his employer in the same way 
as that of non-veterans in his group, he does not automat¬ 
ically lose what the Act gave him. 

Then, turning to the facts of the case before it, the 
Court pointed out that Whirls was treated just like every¬ 
one else in his group by the collective bargaining agree¬ 
ment entered into more than a year after his restoration. 
Hence, said the Court, the Bill of Rights was not violated. 
331 U. S. at 59-60. 

• But the Court went on to point out explicitly what it 
did not decide. It said: 

“On the facts therefore we are not required to de¬ 
termine the further question whether the statute would 
give protection to a reemployed veteran after the 
statutory year, if it were shown that he then had been 
demoted beneath his rightful standing under the Act 
as of the date of his restoration, though nonveteran 
employees having the same seniority standing as of 
that time had not been demoted or adversely affected. 
No such question is presented. ... It will be time 
enough to consider such an issue whenever it may be 

• presented.” 331 U. S. at 60. 

And the Court emphasized the limits of its holding by 
adding: 

“We find it unnecessary therefore to pass upon 
petitioners’ position in this case, namely, that all pro¬ 
tection afforded by virtue of § 8 (c) terminates with 
the ending of the specified year. We hold only that so 
much of it ends then as would give the reemployed 
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veteran a preferred' standing over employees not 
veterans having identical seniority rights as of the 
time of his restoration. We expressly reserve decision 
upon whether the statutory security extends beyond 
the one-year period to secure the reemployed Veteran 
against impairment in any respect of equality with such 
a fellow worker. ’ ’ 331 U. S. at 60. 

It is quite evident, therefore, that the decision in the 
Trailmobile case does not defeat the case of these appel¬ 
lants, as the Court below apparently thought. The Court 
in the Trailmobile case even refused to hold that an em¬ 
ployer was free, after the statutory year was over, to take 
some action, as by entering into a new collective bargain¬ 
ing agreement, which would in effect cancel out the statu¬ 
tory seniority of a returned veteran in relation to his non¬ 
veteran colleagues. All that the Court held was that, after 
the year is over, the veteran has no preference over non¬ 
veterans and thereafter can be treated in a collective 
bargaining agreement in the same way that thfe non¬ 
veterans in his group are treated. But the Coijrt did 
expressly rule that the mere passage of the year d<]>es not 
result in the statutory addition to the veteran’s seniority 
being automatically exhausted. 

In the present case the controversy over the appellants ’ 
seniority arose within the year. It related entirely to the 
question of each appellant’s rightful standing as \of the 
moment of his return to the company. It had nothing 
whatsoever to do with any attempted change in the status 
of either appellant on the basis of events occurring after 
the appellant’s return or after the expiration of the year. 
It is fortuitous that a year has passed. The only reason 
that a year has passed is that it took more than th$t time 
for the controversy to be presented to the company, dealt 
with by the System Board of Adjustment, and finally 
brought before a court. There is not one single event 
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relevant to that controversy occurring since these appel¬ 
lants returned from the service. The whole question is: 
To what seniority ivere these appellants entitled as of the 
moment of their return to the companyf That plainly is 
a question arising under the G. I. Bill of Rights, and the 
District Court committed error by refusing to pass on it. 

There appear to be no cases in any Circuit Court of 
Appeals which directly involve the effect of a year’s 
reemployment upon a veteran’s seniority. There is, how¬ 
ever, a case from the District Court for the District of 
Connecticut, Gavmiello v. Atlantic Refining Co. (decided 
Sept. 17, 1948, reported in CCH Labor Law Reporter, 
par. 64,750). In that case, it was held that the veteran 
should have been given certain promotions which he prob¬ 
ably would have received had he not gone to war. And it 
was also held that the veteran’s right to the increased pay 
incident to those promotions did not terminate automa¬ 
tically at the end of a year’s reemployment. The Court 
said: 

“Defendant claims that if any recovery is possible, 
it is limited to the one-year period after reemployment. 
The point has not yet been definitely determined. See 
Trailmobile Co. v. Whirls , (1947) 331 U. S. 40. If the 
veteran not be restored at all, continued refusal after 
the year may be considered a discharge and so termi¬ 
nate the right to damages. 

“On reinstatement, however, it certainly was not 
contemplated that the employer, or the employer and 
a union, could, after a year, discriminate against the 
employee by pushing him back down the escalator so 
that the seniority gained by his military service would 
be wiped out for all time to come. 

“Where the veteran remains in employment, we may 
well require the employer to refrain from discrimina¬ 
tory demotion after the year is up, and award com¬ 
pensation for any failure to grant full seniority and 
status for the duration of the employment, at least 


where action is brought under the Act within a reason¬ 
able time after the claimed discrimination occurs.” 

15 Labor Cases, par. 64,750. 

* 

The Gannielli case is closely in point. It was thejre held 
that a veteran’s rights do not automatically end with the 
passage of a year of reemployment. It was held that such 
rights continue for the duration of the employment unless 
altered in some fashion which does not work a discrimina¬ 
tion on the veteran. Here, of course, the only question is 
whether the appellants had any rights under the G. I. Bill 
when they were reemployed. If they did have such rights, 
the rights will continue, under the Gannielli case, beyond 
the year. In holding that they did not continue an# were 
“exhausted” after one year, Justice Letts committed 
error. 

n 

Appellants Were Entitled upon Their Return to the Seniority 
Guaranteed Veterans by the G. I. Bill of Rights 

As has been shown, the question before the lj)istrict 
Court was whether appellants were entitled upon their 
return to the seniority guaranteed veterans by the G. I. 
Bill. The District Court should have decided that ques¬ 
tion in the affirmative. 

The crucial point which determines each appellant’s 
seniority is whether he had been discharged before he 
entered military service or whether he had been laid off in a 
reduction in force. It is well established as a matter of 
general labor law and also as a matter of the law of 
veteran’s rights that a lay-off does not sever the employer- 
employee relationship. Fishy old v . Sullivan Corp., 32(8 U. S. 
275, 287-288. It follows that appellants, if they had Merely 
been laid off and not discharged, were employees of Capital 
when they entered the military service and so were Entitled 
to be treated as returning employees at the end of the war. 



26 


Since neither Capital nor ALP A nor the Board nor the 
Court below has asserted that a lay-off severs the employer- 
employee relationship, we shall not labor the point and shall 
pass to a discussion of the evidence. 18 

The evidence is plain that each appellant received written 
notices in the form set out at pages 7, 9 supra . Those 
notices on their face were notices of lay-off. Both speak of 
curtailments of schedules. Both say that because of such 
curtailment, it has become necessary to reduce pilot per¬ 
sonnel. Neither states any fact consistent with a discharge 
or firing. 

Young did not even discuss his notice with anyone, for 
he was about to enter the Army the next day (App. 93). 
Edwards talked over his notice with his immediate superior, 
Col. Estes, who testified at the trial that he told Edwards 
he was being laid off (App. 73). No one ever told Young 
or Edwards that he was fired . 

As a matter of law, the written notices given the appel¬ 
lants are controlling. For the relationship of employer 
and employee is bilateral and contractual in nature and 
cannot be created or terminated without some communica¬ 
tion between the parties. In plain language, a man can 
neither be hired nor fired unless he knows it. An employer 
cannot discharge a mem by thinking about it, nor by writing 
memoranda to himself. The employer must tell the 
employee he is discharged, and Capital never told appel¬ 
lants. As the Court said in In Re Public Ledger, 63 F. Supp. 
1008,1015 (E. D. Pa. 1945): 

“. . . In order that there be a discharge by the 
employer, there must be some affirmative action taken 


18 We shall discuss (infra, pp. 47-50) the evidence before the System 
Board of; Adjustment The discussion in the text relates only to the evi¬ 
dence before the Court below. It should be noted that the record before 
the Board was admitted in evidence before the Court below solely, to show 
what happened before the Board (App. 66-67). 


27 


by the employer...,There must be some conduction the 
part of the employer^, indicating thatjie will no longer 
be hound by' the contract of employment. Miller v. 
Abraham, 159 Ark. 493, 252 S. W. 15. : There must also 
be an intention on the part of the employer to abrogate’ 
the contract, and there nmst be--some communication 
of that intent by ivord or act to the employee. Heifer v .., 
Corona Products, Inc., 8 Cir,, 127 F. 2d 612.” (Empha¬ 
sis supplied.) 19 I 

j 

The contract between Capital and ALFA adopts this 
principle and goes beyond it. As has already been pointed 
out, it provides that regular pilots cannot be discharged 
without notice in writing and a hearing (Section 28-A-l, 
App. 20). Probationary copilots are not entitled to h hear¬ 
ing, but they are entitled to written notice (ibid.). No such 
notice was ever given the appellants, and they therefore 
were not discharged. 

It apparently has been ALPA’s contention that tjhe cir¬ 
cumstances surrounding the notices indicate that they must 
be construed as notices of discharge. The principal such 
circumstance, according to ALP A, is the fact that appellants 
were not laid off in order of seniority although section 
18(b) of the contract provides that lay-offs shall be in order 
of seniority (App. 14). ALPA and the Board seejned to 
think that there can be no such thing as a lay-off out of 
order of seniority and that such a lay-off is necessarily a 
discharge (App. 146,148). The difficulty with this contention 
is that it ignores fundamental principles of contract law 
relating to breaches of contract. A violation of pection 
18(b) would by no means be so material a breach as to give 
rise to a complete failure of consideration which would 

i’ 

- .-.’i ■. 

19 See also North Whittier Heights Citrus Ass’n v. N.L.R.B., lj()9 F. 2d 
76, 82 (C.C.A. 9th 1940), cert, dented, 310 U. S. 632; Reiber v. Rathbone, 
180 Wise. 287, 193 N.W. 67 (1923); Neid v. Tassie’s Bakery, 219 Minn. 
272 N.W. 2d 357 (1945). [. , 
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terminate the employer-employee relationship. 20 Appel- 
; lants may well have had the right to institute grievance 
proceedings under section 29 of the contract, but they 
elected to accept the lay-offs and continue as employees, 
with rights of reinstatement under section 27. Nor did 
j ALPA itself believe that the violation of section 18(b) con¬ 
stituted material breach of contract. As Col. Estes testified, 
; that provision was largely ignored by all concerned in the 
period under consideration. 

» 

' The surrounding circumstances actually show that Capi¬ 
tal had some reason to lay off Young and Edwards out of 
order of seniority, and that it intended to do just that. 

( Capital knew of Young’s desire to go into the Army (App. 

92), and so when lay-offs became necessary, what more logi- 
i cal pilot could possibly have been selected? Capital also 
J knew that Edwards was a bachelor and held a reserve com- 
; mission, and so would not be particularly hard hit by a lay¬ 
off. Edwards testified that Col. Estes gave this as one rea¬ 
son for selecting him for lay-off (App. 79). 

\ Moreover, there is nothing whatever in the surrounding 
j circumstances to suggest a valid reason or motive for the 
\ discharge of either man. This is of extreme importance, 
’ since employers simply do not discharge satisfactory em* 

'' ployees without reason or motive. In the case of Edwards, 
• 

j there has been no suggestion at any time of any incompe- 
! tence or unsatisfactory conduct (App. 75). The only indi- 
cation anywhere in the record as to a possible motive for 

t - 

t 20 The most usual situation is that in which' an employee is negligent or 
j otherwise fails in the performance of some duty. Such negligence, it is 
{ uniformly held, may constitute grounds for discharge if the employer elects 
a discharge, but it does not lead automatically to a termination of the 
employer-employee relationship. Williston on Contracts, § 725. Here the 
employer, not the employee, broke the contract, but in the absence of an 
election on the part of the employee, the employer-employee relationship 
continued. 


J. 
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his discharge is to be found in the following statement of 
counsel for ALPA at the pretrial conference (App. 56): 

“Mr. Kovner: ... In the case of Edwards, we 
know from the record he was discharged because he was 
Jewish. When the company came around to getting 
someone go, they thought of who they might let gb, and 
who "was unsatisfactory for one reason or another. 
... In Edwards’ case it wasn’t any claim of incom¬ 
petency but because he was Jewish.” 

I 

If in fact counsel were correct and Edwards werp dis¬ 
charged because he is a Jew, such a discharge j could 
scarcely operate to cut off Edwards’ rights under the Gk I. 
Bill. Capital, however, has expressly denied that; antK 
Semitism has ever tinged its employment practices (App. 
108), and there is thus no evidence of even this motive for 
Edwards’ alleged discharge. 

Young’s case differs from Edwards’ in that in February, 
1942, there had been some question raised as to his ability as 
a pilot. His superiors then decided, however, that while he 
was not “captain material” he was a “good co-piiot.” 21 

21 On February 16, 1942, Capt. Weiblen, who was Young’s immediate 
superior (App. 92), wrote Mr. J. H. Carmichael an inter-office memoran¬ 
dum stating that Weiblen and his check pilots were all of the opinion that 
Young was “not captain material, but he is a good co-pilot” (Apji. 124). 
The memorandum continued: 

“I have told Mr. Young this and informed him that I am pending 
you this report. The only reason why I hesitate to take him off the 
payroll at this time is on account of war conditions, and since he is a 
good co-pilot, we may not be able to replace him with material as good. 

“The only way I would keep him on though, would be to definitely 
place him on one more year’s probation ...” (App. 124)..; (Em¬ 
phasis supplied.) 

Carmichael replied that he had no objection to extending Young’s 
probation, but suggested that the probationary period be six monjths in¬ 
stead of a year (App. 127). Meanwhile, Capital was writing letjters to 
Young’s draft board speaking of his “importance” to the company and 
his “key position” (App. 125-126). But Young was not satisfied with his 
deferred status and soon took steps to join the Air Corps (App. j90-91). 
He asked for a release which would enable him to leave Capital, and about 


i 
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Of course it is the position of copilot; with attendant senior¬ 
ity, which is here involved (Young having been promoted 
to captain after his return), and there is nothing in the 
record to show any motive for discharging Young from the 

t position of copilot. 

Young's case contains another circumstance which is not 
present in Edwards’. Young actually decided in the spring 

* of 1942 that he wanted to leave Capital for the Army (App. 
89). He took Army flight tests, and he asked Capital for 
a release which would permit him to volunteer (App. 89- 

j 93). Suppose that when Young requested his release, Capi¬ 
tal had decided to give him, instead, an out-and-out notice 
of discharge stating that, although he was a good copilot, 
he was not captain material and therefore was not “eligible 
for rehire.” (According to the Board, this is about what 
Capital had in its mind, though its thoughts were never 
communicated to Young (App. 124,146).) Such a discharge 
obviously would not be effective to cut off Young’s rights 
to reemployment as a copilot. Rudisill v. Chesapeake & Ohio 

’ Ry. Co., 167 F. 2d 175 (C. C. A. 4th 1948). 

In the Rudisill case, the veteran occupied a deferred posi¬ 
tion as an employee of a railroad just as Young held a de¬ 
ferred position as an employee of Capital. He resigned for 
the purpose of escaping from his deferred status and join- 
ing the Army. It was held that by such a resignation he 

• did not forfeit his fights under the G. I. Bill. Here Young 
resigned insofar as he was able when he requested a release 
to go into the Army, and his rights to reemployment under 
the Rudisill case arose at that time. Obviously they could 
not thereafter be cut off by an attempt to discharge him. 
See McCarthy v. M. <& M. Transportation Co., 160 F. 2d 322, 
324 (C. C. A. 1st 1947), in which the Court said: 

three months before his six months’ probationary period was up, he received 
the notice of lay-off (which he then construed as a release) and entered • 
the Army (App. 89-93). 


< 
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. . Of course, it goes without saying that an 
employer could not defeat the intent of the statute by • 
discharging a man because he is going into the Armed. 
Forces, . . ... 

7 • * . ' . - ' , M > 

Finally, it is of the utmost importance that Capital, 
the employer, has never asserted that it fired Edwards and 
Young. Indeed, it consistently took the contrary view. 
When appellants returned, Capital made a thorough inves¬ 
tigation of their cases (App. 123, 129), and no good reason 
has been advanced for a reversal of the decision made ^fter 
that investigation. In the District Court Capital merely 
stood on the decision of the System Board of Adjustment 
(App. 65-67). 

Ill 

The Appellants Have a Right to an Independent Judicial 
Determination of Their Seniority under the G. I. Bill of 
Rights. 

We do not understand the decision of Justice Letts to 
mean that, if a question under the G. I. Bill of Right^ is 
presented, the decision of the System Board of Adjustment 
would have any bearing on the determination of that ques¬ 
tion. But since Capital has argued that the System Board’s 
decision forecloses any judicial inquiry, even under the G. I. 
Bill of Rights, some comment on this argument is appro¬ 
priate. | 

It will be observed that section 8 (e) of the Selective 
Training and Service Act specifically confers upon jthe 
district courts the power to determine questions under tjiat 
statute. This power plainly cannot be usurped by the deter¬ 
mination of any extra-judicial body. Certainly Congress 
could not have intended it to be usurped by a body made! up 
of union members. For at the end of the war, all unions 
inevitably would be made up largely of non-veterans having 
an interest in cutting down veterans’ rights . 

I 

I 

i 
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The Fishgold case (supra p. 19) is authority for the propo¬ 
sition that a veteran’s rights cannot be determined without 
his consent by an arbitrator under a collective bargaining 
agreement. In that case, the decision to lay off the veteran 
(which gave rise to the controversy therein determined) 
was made under the award of such an arbitrator, and the 
employer’s answer set up that award as a defense, alleging 
that the lay-off was required “by the provisions of the col¬ 
lective bargaining agreement and the decision of the arbitra¬ 
tor.” 328 U. S. at 280. Despite this defense, the Court 
went directly to the merits of the case, and it is notable 
that in the course of its discussion of the merits it ruled: 

• “. . . no practice of employers or agreements be¬ 
tween employers and unions can cut down the service 
adjustment benefits which Congress has secured the 
veteran under the Act.” 328 U. S. at 285. 

In other cases where the problem has arisen, it has been 
held that questions under the G. I. Bill of Rights must be 
determined independently of any extra-judicial arbitration 
or adjustment. 22 

In the present case the appellants never submitted to the 
System Board of Adjustment’s jurisdiction. Indeed, they 
specifically denied that it had jurisdiction to determine the 

22 In the related cases of DiMaggio v. Elastic Stop Nut Corp., and 
Koury v. Elastic Stop Nut Corp., (D. N.J. 1946), reversed on other 
gorunds, 162 F. 2d 546 (C.C.A. 3d 1947), the District Court made 
the finding which should have been made below. That finding is not 
reported, but may be found in 19 Labor Relations Reference Manual 
2095-6. It was as follows: 

“(d) An award of an arbitrator in grievance proceedings under 
contract between the union and the company has no legal effect upon 
the rights of veterans under the reemployment provision of the 
Selective Training and Service Act.” 

See also Rudisill v. Chesapeake & Ohio Ry. Co., 167 F. 2d 175, 179 
(C.C.A. 4th 1948); Anglin v. Chesapeake & Ohio Ry. Co., 77 F. Supp. 359 
(S.D. W.Va. 1948); Williams v. Sinclair Refining Co., 74 F. Supp. 139 
(N.D. Tex. 1947). 
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G. I. Bill of Rights question, as well as all other questions 
(App. 163, 181, 188). Furthermore, a System Board is 
in no true sense a board of arbitration. As its very n^me 
implies, and as the statute and the agreement under which 
it was set up obviously contemplated, it is merely a forum 
in which representatives of the union and representatives 
of the employer meet to adjust disputes between them, not 
to determine the legal right of a matter. Their so-called 
decision can be an outright compromise of a dispute entirely 
without regard to the legal rights. Essentially this Board 
functions simply as a medium of collective bargaining ;for 
the disposition of specific grievances and not as a quasi¬ 
judicial medium for the declaration of pre-existing legal 
rights and duties. 23 Congress could not have intended to 
make a veteran’s rights the subject of “adjustment”! by 
such a Board. 

Finally, the agreement providing for the System Bojjrd, 
in setting forth the scope of its jurisdiction (and the pro¬ 
visions of the Railway Labor Act pursuant to which the Sys¬ 
tem Board was set up 24 ), limits its jurisdiction onlyj to 
“grievances” and to disputes arising “out of interpretation 
or application of any of the terms of the Pilots Agreement” 
(App. 25). Nothing is said about the determination of stat¬ 
utory rights conferred by Congress under the G. I. Bill of 
Rights. And as a matter of fact, the Board did not even 
purport to pass on any questions arising under the GL I. 
Bill. Neither the original group grievance (App. 133-134), 
the intermediate notices of appeal filed by ALP A (App. 
141-142, 143-144), the appeal to the Board (App. 130-133), 
nor the decision of the Board (App. 145-149) makes a single 


23 Final Report of the Attorney General’s Committee on Administrative 

Procedure, p. 185 (1941). 1 

24 Sections 3 and 204 % of the Railway Labor Act (Appendix to this brief, 
pp. ii-iii). 
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reference to anything bnt the contract. They ignore the 
G. I. Bill completely. 

IV 

The Award Is Not Binding on Appellants for Any Purpose 

Even though the lower Court were correct in its holding 
that the appellants have exhausted their rights under the 
G. I. Bill of Rights, it was error to dismiss the complaints. 
For in addition to their rights under the G. L Bill, appellants 
claim to have been entitled, upon their return, to seniority 
as of the dates of their original employment under section 
21 (f) and 27 (a) of the contract (App. 17, 19, 29). Those 
rights were established before the Court below by proof 
that appellants were laid off and not discharged (Section 
II, supra, pp. 25-31). And as will be demonstrated in suc¬ 
ceeding paragraphs, they were not cut off by the award of the 
System Adjustment Board any more than appellants’ rights 
under the G. I. Bill were cut off. 

A. The Appellants Were Not Parties to the Proceedings 
Before the System Board of Adjustment 

It would be a strange system, indeed, which would make 
binding upon the appellants the decision of a body rendered 
in proceedings to which the appellants were not parties. 
And these appellants were not parties to the proceedings 
before the System Board. They were permitted to be 
physically present with counsel. But their participation 
was limited to participation as “invitees” of the employer 
and they were not afforded any independent status. At the 
very first hearing, counsel for ALPA gave the following 
explanation of appellants’ status (App. 161): 

“Mr. Dickerman: The action, as I pointed out, that 
is, the grievance is filed against the Company. Actually, 
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Young, Edwards, and McCready, up to this minute, 
have suffered no damage. 

“Now, if as a result of this proceeding, they may 
suffer some damage, if they considered that they had, 
there would be nothing to preclude their filing a griev¬ 
ance. 

“Mr. Markel: Then we, in other words, comej back 
and start this all over again with ourselves carrying 
the ball? 

I 

. i i 

“Mr. Dickerman: It is quite possible.** 

j 

At the second hearing counsel added the following state¬ 
ment (App. 164): 

“Mr. Dickerman: . . . Our position is that iiji this 
proceeding you are invited here, that is, the £hree 
gentlemen and two counsel were invited here by P. |C. A. 
That is the only way that you could get here woi^ld be 
by virtue of your being invitees of the Company.! You 
are not, strictly speaking, a party to the proceeding 
because there is only provision for two parties, nainely, 
the complaining party and the defendant party** (Em¬ 
phasis supplied). - • 

i 

1 • 

The System Board of Adjustment never treated the ap¬ 
pellants as parties. For example, when Young tried to joffer 
a letter in evidence, the Board ruled that he had no standing 
to make any such offer, and that it should be made by the 
Company (App. 185-186). The Board’s decision is ad¬ 
dressed to Capital and not to the appellants, and the jdeci- 
sion does not purport to do more than decide that Capital 
violated the contract. 25 

i 

— 

25 The Board said, “After careful consideration of the evidence, the 
board finds that Pennsylvania Central Airlines violated” the contract !(App. 
144). (Emphasis supplied.) 

; 

i 

i 

i 

i 
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B. The Contract Did Not Give the Board Jurisdiction to 

Act in a Seniority Dispute Prosecuted by ALPA Against 

Individual Pilots 

The contract provides a means whereby pilots can chal¬ 
lenge the seniority of other pilots. The procedure is for the 
junior pilot to file a protest of another pilot’s seniority 
with the company within 60 days after the posting of a sen¬ 
iority list (section 19 (g), App. 15). If the company ignores 
the protest, the junior pilot may institute grievance pro¬ 
ceedings under section 29 (App. 23), and thereby invoke the 
hearing machinery provided by section 28 (App. 20-23). 
After exhausting the remedies provided by sections 19, 28 
and 29, the losing pilot may appeal to the System Board of 
Adjustment pursuant to section 28-D-5 (App. 22). The 
Board would have jurisdiction of the appeal under section 
(e) of the agreement which established it, for the appeal 
would involve a dispute growing out of a “grievance” and 
probably a dispute growing out of the “interpretation or 
application of . . . the terms of the Pilots Agreement” 
(App. 25). 26 

In this case, eight individual protests were actually filed 
against the seniority accorded appellants (App. 176-177). 
Thereafter, ALPA drew up a “group protest” and procured 
the signatures of a substantial number of pilots (App. 177- 
178). Next, it filed a “group grievance” (App. 133-134, 
177). The individual protests were never pressed, and it 
was the ALPA theory that the case involved a dispute be- 

26 In respect of seniority disputes between union men, this procedure 
is perfectly proper and consonant with the Railway Labor Act. In the 
court below, appellees cited several cases which so hold. Query, however, 
whether a non-union man could be compelled to submit a question involving 
his seniority to the System Board upon the appeal of a union man. Of 
course, if the non-union man voluntarily made such a submission, he would 
be bound, as has been held in the cases principally relied upon by the 
appellees in the court below. See, e. g., Williams v. Atchison, Topeka & 
Santa Fe, 356 Mo. 967, 204 S. W. 2d 693. 
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tween itself and the company, or possibly a dispute between 
the company and the pilots filing the group protest, |with 
ALPA representing such pilots (App. 151-158,161,164-165, 
171-178). All appeals from the intra-company decisions, in¬ 
cluding the appeal to the Board, were taken by ALPA (App. 
141-144). The final appeal to the Board completely ignores 
both individual and group protests and treats the case as 
one involving a dispute between ALPA and Capital brought 
before the Board under section (f) of the agreement cheat¬ 
ing the Board (App. 130-133). There is nothing anywhere 
in the record to show that any individual pilot wished to 
take the case to the System Board. 

There is no provision in the contract itself or in the agree¬ 
ment setting up the Board which covers the procedure here 
followed. In the first place, there is no provision ifi the 
contract which permits the union to challenge the seniority 
of a single pilot—let alone the seniority of a non-union plan. 
(There naturally would not be, for such a challenge must 
always involve—as this challenge does—the union’s taking 
sides on behalf of some of its cestuis against other cestuis. 27 ) 
Nor for that matter is there any provision in the contract 
allowing ALPA to act in a representative capacity in aj dis¬ 
pute by one group of pilots against another. 28 (Again, 
there would not be, for such a provision quite plainly would 
permit the union to discriminate between cestuis.) For 
that matter, there is no provision permitting the union as 
such to take advantage of the procedure provided by section 
28. If, as steadfastly maintained by ALPA, this is a j dis¬ 
pute between ALPA and the company with the appellants 
present at the hearing as mere invitees (supra, pp. 34-35), 


27 It must never be forgotten in this case that ALPA is the statutory 
trustee for all Capital pilots, both union and non-union. Steele v. Louis¬ 
ville & Nashville R. R., 323 U. S. 192. 

28 Although for the most part he took the position that the grievance 
proceeding involved a dispute between ALPA and Capital, counsel oc¬ 
casionally took the further position that ALPA was acting in a represjenta- 
tive capacity on behalf of the few pilots who had filed the group protest 
(App. 171-172). 
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it should have been brought before the Board in the first 
instance under the provisions of section (f) of the agree¬ 
ment establishing the Board (App. 25). 

Actually, however, this dispute is not one between the 
company and the union, no matter the form in which ALPA 
attempted to cast it. 29 In substance, it is a dispute between 
appellants and pilots junior to them into which ALPA has 
injected itself and which ALPA has prosecuted on behalf of 
such junior pilots. And since the procedure required by 
the contract for settling a seniority dispute between pilots 
was not followed and since there is no provision in the con¬ 
tract for ALPA’s participation in such a dispute, the Board 
had no jurisdiction to act. 

Should it be suggested that this is a technical and pro¬ 
cedural matter which ought not to void the Board’s decision, 
the answer is plain. The contract did not provide for the 
injection of the ALPA into seniority disputes, because the 
presence of ALPA in such disputes would involve its taking 
sides as between its cestuis. This is no matter of mere 
procedure. As pointed out infra, pp. 42-47, the Railway 
Labor Act did not and constitutionally could not have per¬ 
mitted Capital and ALPA to set up a procedure whereby 
ALPA could prosecute cases against non-members before 
a System Adjustment Board composed of its members. 
The contract merely goes slightly farther and provides that 
disputes between all pilots—even disputes between ALPA 
members—shall be settled by hearings on grievances filed 
and prosecuted by the pilots themselves and not by the 
ALPA. 30 

20 The union had to cast it into this form for the simple reason that 
there is nothing in the contract which allows the union to attack an in¬ 
dividual pilot. 

30 The Court should distinguish between the following cases: 

1. The case where an employee (union or non-union) voluntarily sub¬ 
mits a seniority dispute to an adjustment board, or arbitrator. This was 
the situation in Williams v. Atchison, Topeka and Sante Fe R. R., 356 Mo. 



C. The System Board of Adjustment Was Prejudiced in 

Law and in Fact 

| 

Although the Court below found that the decision of the 
System Board “was fairly arrived at,” it is plain error to 
regard that Board’s decision in the circumstances oi this 
case as complying with those standards of fairness and 
impartiality necessary to give it finality under any view of 
the law. 

The Board was composed of representatives of ALP A, 
the complaining party which had prosecuted the case against 
these appellants all along, and of representatives of Capi¬ 
tal. The interests of both ALPA and Capital are adverse 
to the interests of these appellants. To both of them these 
appellants are outsiders. They are most pointedly j out¬ 
siders as far as ALPA is concerned, as evidenced bjy its 
refusal to accept appellants as members of its organiza¬ 
tion (App. 109). The realities of the matter are that AjLPA 
was fighting these appellants. Hence it would be quite im¬ 
possible for a Board consisting of delegates of ALPAj and 
of Capital to be fair and impartial to these appellants. And 

■ ■' ■ ■ — - . I 

967, 204 S.W. 2d, 693, the case principally relied on by the appellees below. 
It certainly is not this case. 

2. The case where a union arbitration tribunal undertakes to sefttle a 
dispute between union men in accordance with the union by-laws. There 
is a large body of law to the effect that the members of an unincorporated 
association of any kind are bound by the awards of tribunals set tip to 
settle disputes between members under the association’s by-laws. Seje e.g., 
Donovan v. Travers, 285 Mass. 167, 188 N.E. 705, 708, relied upon by the 
appellees in the court below. 

3. The case where, instead of conducting an internal arbitration! pro¬ 
ceeding to determine a dispute between union members, the officers pf the 
union arbitrarily decide to favor one union man over another and to 
prosecute his case against the other union man before a company arbitrator 
or before an adjustment board. This is the sort of action the contracts in 
this case do not contemplate, even if they could have provided for it under 
the Railway Labor Act. A fortiori, the contracts do not contemplate the 
union’s taking such action against a non-union man. If they did,, they 
would be invalid under the Railway Labor Act or under the due process 
clause of the Fifth Amendment (infra, pp. 42-47). 
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this consideration is the more important in that the Board 
does not even purport to be a board of arbitration. As 
indicated, supra, p. 33, its function is to compromise 
or adjust rather than'to reach a judicial determination. 
Elgin, J. <& E. R. Co. v. Burley, 325 U. S. 711,727-728; Final 
Report of Attorney General’s Committee on Administrative 
Procedure, p. 185 (1941). 31 

The inherent unfairness of relegating the rights of these 
appellants to the System Board is squarely determined by 
Steele v. Louisville & Nashville R. R. f 323 U. S. 192. There, 
the plaintiff was a fireman in the employ of the defendant 
railroad. There was a union of which the plaintiff was not 
a member but which represented him under the majority 
rule provisions of the Railway Labor Act. The union and 
the railroad made a contract which discriminated against 
the plaintiff. The plaintiff then sued to enjoin the railroad 
and the union from carrying out the contract. The defend¬ 
ants urged, inter alia, that the plaintiff should have ex¬ 
hausted his remedies before an Adjustment Board 32 before 
bringing suit. The Court held, however, that such a Board 
was inherently biased and prejudiced, and incapable of 
deciding the plaintiff’s case. The Court said: 

“. . . since §3, First (c) [45 U.S.C. §153, First 
(c)] permits the national labor organizations chosen 
by the majority of the crafts to ‘prescribe the rules 
under which the labor members of the Adjustment 
Board shall be selected’ and to ‘select such members 
and designate the division on which each member shall 

31 The committee noted that: “Some of the precedural difficulties of the 
National Railroad Adjustment Board stem from the fact that its members 
are essentially representatives of the litigants before it rather than im¬ 
partial arbiters of the controversies presented for decision.” 

32 In the Steele case, it was claimed that the' National Railway Adjust¬ 
ment Board had jurisdiction. That is a body composed of representatives 
of both railroads and unions and organized under section 3 of the Act 
(App. to this brief, pp. ii, iii). For practical purposes it must be considered 
as identical with the System Board of Adjustment here involved. 
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serve, 9 the Negro firemen would he required to appear 
before a group which is in large part chosen by the 
respondents against whom their real complaint is made. 
In addition §3, Second provides that a carrier and a 
class or craft of employees, ‘all acting through fheir 
representatives, selected in accordance with the provi¬ 
sions of this Act,’ may agree to the establishment of a 
regional board of adjustment for the purpose of ad¬ 
justing disputes of the type which may be brought 
before the Adjustment Board. In this way the carrier 
and the representative against whom the Negro fire¬ 
men have complained have power to supersede entirely 
the Adjustment Board’s procedure and to create a 
tribunal of their own selection to interpret and ajpply 
the agreements now complained of to which they are 
the only parties. We cannot say that a hearing, if 
available, before either of these tribunals would Con¬ 
stitute an adequate administrative remedy.” 323 tj. S. 
at 206. (Emphasis supplied.) 


See also Tunstall v. Brotherhood, 323 U. S. 210; cf. Agin, 
J. <& E. R., Co. v. Burley, 325 U. S. 711, 327 U. S. 661. 

Furthermore, in this particular case the prejudice of the 
System Board was even more serious than the inherent 
prejudice arising from the adverse interests of the parties 
whose delegates composed the Board. 

All the members of the Board were union men. It is 

l 

true that two of them (the delegates of the employer) occu¬ 
pied an inactive status, but one of those two, Captain 
Sebree, returned to active flying duty and reassumed active 
union membership shortly after the hearings (App. 3j03). 
The other inactive member, Captain Reid, had been over¬ 
ruled in 1942 when he recommended that Young be dis¬ 
charged (App. 158-159), and, therefore, plainly prejudged 
the case. 

Moreover, it is completely undisputed that the two union 
delegates on the Board, Captains Garlow and Bernier, took 


; 



42 


an active part in the prosecution of the Union’s case in the 
earlier stages of the proceedings. 38 Having lost the case 
in its initial stages, they vacated their seats at the counsel 
table and climbed on the bench. There, quite naturally, they 
were able to win. 

The supreme demonstration of impropriety and prejudice 
was made by Captain Bernier at the final hearing. It there 
developed that Bernier—now the judge and not the advocate 
—had somehow come into contact with Captain Weiblen, 
who had been Young’s immediate superior in 1941 and 1942. 
Mr. Bernier apparently questioned Mr. Weiblen about the 
case, and then proceeded to give his version of the conver¬ 
sation as evidence from the bench (App. 190). It is sig¬ 
nificant that this counsel-judge-witness concluded his testi¬ 
mony by stating that Mr. Weiblen had refused to give him 
a written statement (ibid.). 

D. The Railway Labor Act Should Not Be Construed in 
a Manner Permitting the Decision of the System Board 
to Determine the Rights of these Appellants; if it were so 
Construed, These Appellants would be Deprived of Their 
Property without Due Process of Law in Violation of the 
Fifth Amendment 

/ 

Prior to the court’s decision in Steele v.Louisville <& Nash¬ 
ville R. R., 323 U. S. 192, it was undoubtedly thought in union 
circles that a union could deal with all employees, non-union 
as well as union, just about as it pleased. The Steele case 
flatly contradicts any such idea. It holds that where, by 
virtue of the Railway Labor Act, a union chosen by the 
majority can determine the rights of non-union men by 
agreement with the employer, then its agreement with the 

33 Edwards so testified (App. 86-87). He was not cross-examined on 
the point. The transcripts of the hearings show the presence of Garlow 
and Bernier (App. 150, 151, 162, 167). Garlow actually signed the letter 
of appeal from the first decision (App. 141). 
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employer must accord with the standards of fair denting 
implied by the due process clause of the Fifth Amendment. 
Because of the Railway Labor Act, those men have no free¬ 
dom to enter into their own agreements with the employer 
or to modify the union’s agreements with the employer. 
Since that is true by force of law, the agreement impqsed 
upon the non-union men is, in effect, imposed at the direction 
of Congress and must comply with the standards of flue 
process just as is true of the exercise of any other quasi¬ 
legislative power pursuant to Congressional delegatioiji. 

The Steele case was this: 

Under the majority rule provisions of the Railway Lajbor 
Act, a union had entered into a collective agreement witfi a 
railroad which treated negro employees on a basis ! in¬ 
ferior to white employees with respect to seniority rights 
and the opportunity, based on seniority, to fill desirable 

vacancies on the railroad’s runs. In accordance with that 

! 

agreement, Steele, a non-union negro fireman, was demoted 
by the railroad from a desirable passenger run to a less de¬ 
sirable freight run and then to switch engine work. Steele 
sued the railroad to enjoin enforcement of the discrimi¬ 
natory provisions of the agreement, and for a declaratory 
judgment as to his rights. The Supreme Court of Alabaina 
held that the complaint stated no cause of action. The 
United States Supreme Court reversed. 

The state court’s theory was that, under the majority rule 
provisions of the Railway Labor Act, the union had full 
authority to enter into whatever contracts it wished with 
the employer, however unfairly these contracts might treat 
minority non-union men. 323 U. S. at 198. 

The Court opened its discussion with this statement: 

i 

“If, as the state court has held, the Act confers this 
power on the bargaining representative of a craft jor 
class of employees without any commensurate statutory 


l 
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duty toward its members, constitutional questions arise. 
For the representative is clothed with power not unlike 
that of a legislature which is subject to constitutional 
limitations on its power to deny, restrict, destroy or dis¬ 
criminate against the rights of those for whom it legis¬ 
lates and which is also under an affirmative constitu¬ 
tional duty equally to protect those rights .’’ 323 U. S. 
at 198. 

The Court proceeded to reason that the majority rule pro¬ 
visions of the Railway Labor Act necessarily implies that 
the union‘ ‘is to act on behalf of all the employees,” minority 
as well as majority. 323 U. S. at 199. It said that the pur¬ 
poses of the Act: 

“. . . would hardly be attained if a substantial 
minority of the craft were denied the right to have 
their interests considered at the conference table and 
if the final result of the bargaining process were to be 
the sacrifice of the interests of the minority by the 
action of a representative chosen by the majority. . . . 

• •••••• 

“The labor organization chosen to be the representa¬ 
tive of the craft or class of employees is thus chosen 
to represent all of its members, regardless of their union 
affiliations or want of them.” 323 U. S. at 200. 

The Court added: 

“. . . The fair interpretation of the statutory 

language is that the organization chosen to represent 
a craft is to represent all its members, the majority 
as well as the minority, and it is to act for and not 
against those whom it represents. It is a principle of 
general application that the exercise of a granted power 
to act in behalf of others involves the assumption 
toward them of a duty to exercise the power in their 
interest and behalf, and that such a grant of power 
will not be deemed to dispense with all duty toward 
those for whom it is exercised unless so expressed. 
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“We think that the Railway Labor Act imposes upon 
the statutory representative of a craft at least as excis¬ 
ing a duty to protect equally the interests of the mem¬ 
bers of the craft as the Constitution imposes upon a 
legislature to give equal protection to the interests of 
those for whom it legislates.. Congress has seen fit j to 
clothe the bargaining representative with powers co)n- 
parable to those possessed by a legislative body bqth 
to create and restrict the rights of those whom it re¬ 
presents . . . but it has also imposed on the repre¬ 
sentative a corresponding duty. We hold that the lan¬ 
guage of the Act to which we have referred, read in 
the light of the purposes of the Act, expresses the ajm 
of Congress to impose on the bargaining representa¬ 
tive of a craft or class of employees the duty to exer¬ 
cise fairly the power conferred upon it in behalf of 31 II 
those for whom it acts, without hostile discrimination 
against them. ,, 323 U. S. at 202-203. (Emphasis sup¬ 
plied.) ! 

i 

I 

In view of these principles, the Court held that Steele’s 
complaint stated a cause of action because of the alleged dis¬ 
crimination against him. And it concluded by ruling—as we 
have already pointed out, pages 39-41 that Steele should n^t 
be relegated for relief to an adjustment board composed iof 
representatives of the employer and of the union, since! a 
body so composed obviously could not give him fair treat¬ 
ment. 

In the light of the Steele case, it can be held that the deci¬ 
sion of the System Board of Adjustment will determine the 
rights of these appellants only if to do so would be consistent 
with the standards of fair dealing implied in the due process 
clause of the Fifth Amendment. For the System Boardj’s 
procedure is imposed , if at all, only by virtue of the com¬ 
mand of Congress expressed in the majority rule provisions 
of the Railway Labor Act. The non-union appellants have 
no choice. 
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Certainly it is not due process to submit the rights and 
livelihood of these appellants to the mercies of the System 
Board. As we have shown, supra , pp. 41, 42 that Board was 
inherently prejudiced, as well as being prejudiced in fact. 
At the council table in that Board’s deliberations there were 
heard only the voice of the appellants’ employer and the 
voice of the union. There was no provision for a voice 
representative of the appellants. And if it be suggested that 
the union was by force of law “representing” the appellants 
in the Board’s proceedings, there would then be presented 
the utter anomaly of a trustee prosecuting a case with one 
hand on behalf of some of its cestuis —pilots junior to these 
appellants—and with the other hand representing others 
of its cestuis with an adverse interest—these appellants— 
and with a third hand holding the scales of justice. No 
such anomaly could be countenanced by due process of law. 

Whether or not the anomalous position of a union in a 
seniority dispute brought before an adjustment board could 
be validated under other circumstances, certainly here, where 
the union from the very outset of the dispute was the leading 
party in prosecuting the case against the appellants both 
before the company and before the System Board itself, and 
where , indeed , it had excluded the appellants from member¬ 
ship in its organization because of this very dispute (App. 
109), the anomalous position of the union cannot be sanc¬ 
tioned under the due process clause. 

Hence, the decision of the System Board of Adjustment 
can be given no force by the processes of the courts. 

It is no answer to say that, since the appellants are claim¬ 
ing seniority rights, and since, apart from the G. I. Bill of 
Rights, seniority rights are entirely a matter of contract, 
the appellants cannot rely on the collective employment 
agreement and at the same time question the validity of 
decisions of the System Board also created by agreement 
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with the union. This answer falls short of meeting the 
appellants’contention for four reasons: 

i 

1. The agreement setting up the System Board of Adjust¬ 
ment is an agreement separate from the collective employ¬ 
ment agreement providing for seniority. In any event its 
provisions are plainly separable. 

2. The question presented is one of interpreting the Ef¬ 

fect of the Railway Labor Act in the light of the due process 
clause of the Fifth Amendment. And if, as in the SteUe • 
case, the Railway Labor Act is to be interpreted as not sanc¬ 
tioning action by the union in imposing an unfair method of 
dealing upon nonunion men, or the due process clause is in¬ 
terpreted to forbid such action, then the provision for tAe 
System Board of Adjustment, as applied in this case, is in¬ 
dependently invalid. ! 

3. The Steele case itself involved the assertion of senior¬ 
ity rights which could arise only by virtue of contract; none¬ 
theless, Steele was permitted to attack the portions of the 
union agreement discriminating against him. 

4. In no event can an unconstitutional condition be At¬ 

tached to the enjoyment of a privilege. See, e. g . Cargill Qo. 
v. Minnesota, 180 U. S. 452, 468; Terral v. Burke Construc¬ 
tion Company, 257 U. S. 529, 532; Hanover Ins. Co. v. Hand¬ 
ing, 272 U. S. 494, 507. | 

E. The Decision of the System Board of Adjustment is In¬ 
valid Because it is Not Supported by Substantial Evi¬ 
dence 

i 

Although there is no express statutory provision for the 
review of decisions of a System Board of Adjustment, the 
court below had authority under its general equity jurisdic¬ 
tion or under the Declaratory Judgments Act to upset the 
decision on the ground that it was not supported by sub¬ 
stantial evidence. Shields v. Utah Idaho R. Co., 305 TJ. g. 


! 
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177, 185; Interstate Commerce Commission v. Louisville & 
Nashville R. Co., 227 U. S. 88, 91; St. Joseph Stock Yards 
Co. v. United States, 298 U. S. 38, 51; cf. Washington Ter¬ 
minal Co. v. Boswell, 75 App. D. C. 1,124 F. 2d 235. See also 
Final Report of the Attorney General’s Committee on Ad¬ 
ministrative Procedure, p. 81, (1941). 34 

We have already shown that the documentary evidence 
and uncontradicted testimony before the Court below show 
plainly that neither appellant was discharged supra, pp. 26- 
31. And there is nothing in the record before the Board to 
indicate a contrary conclusion if we except such patent im¬ 
proprieties as the evidence given by one of the Board mem¬ 
bers from the bench that Young’s immediate superior had 
told the Board member—off the record—that Young was 
fired supra, p. 42. 

Actually, the record before the Board is more complete 
and quite as convincing as that before the Court below. 35 
In the case of Edwards, Col. Estes confirmed what Edwards 
testified at the trial, that a prime consideration for selecting 
Edwards out of order of seniority was the fact that he held 
a reserve commission and would be little harmed (App. 
159-160, 166). The following is an important part of Col. 
Estes testimony (App. 166): 

“Mr. Burke: Captain Estes, in your opinion—and I 
would like a yes or no answer to this—was Captain Ed¬ 
wards fired? 


34 Section 10 of the Administrative Procedure Act (Act of June 11, 
1946, c. 324, (60 Stat. 343), Title 5, U.S.C., $ 1001-1009) gives statutory 
confirmation to the general power of the District Courts of the United 
States to upset the decision of quasi-judicial tribunals if not supported by 
substantial evidence. Agencies composed of “representatives of the parties 
or representatives of organizations of the parties to the disputes determined 
by them” within the meaning of section 1 of the Act are expressly excluded 
from the operation of section 10. The Board, however, was not composed 
of any representatives of the appellants. 

35 For a statement of the contents of the record before the Board see 
the Introductory Note to the Joint Appendix. 
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“Mr. Estes: I don’t think the thought ever occurred 
to me whether he was fired or not. We had to release 
some people, and it was customary at that time to talk 
to pilots that you had concerning the selection of the 
people who were to be released. And in view of my con¬ 
versations with Edwards, he may have been put on that 
list as a result of that without any regard as to whether 
he was being fired or not. It was necessary to release 
certain people, and he had a way out, he could go into 
the Navy, and perhaps it was just an easy way to cut 
these people and reduce this personnel 
“Mr. Burke: You wouldn’t want to say yes or no as to 
whether he was fired or not fired, in your opinion! 

“Mr. Estes: No, that did not occur to me, whether 
he was fired or not. Therefore, I would say that he ivas 
not fired, in my opinion, at that time. (Emphasis sup¬ 
plied.) 

“Mr. Burke: That is all I have. 

“Mr. Markel: In any case, you didn’t tell him he was 
fired either in writing or orally at any time, did youf 
“Mr. Estes: No, 1 did not .” (Emphasis supplied.) 

I 

Instead of accepting the notice and Estes’ testimony^ as 
any but a biased tribunal would have done, the Board chose 
instead to draw inferences from an odd and unrelated series 
of letters and memoranda found in Edwards’ personnel 
file. 36 To the extent that these have to do with intra-com¬ 
pany matters, they are not binding on Edwards, for an em¬ 
ployer cannot discharge an employee by writing memoranda 
to himself and without telling the employee. In re Public 
Ledger, supra, p. 26. To the extent that they involve letters 
and actions by Edwards, they reveal only (1) that long be¬ 
fore Pearl Harbor, Edwards sought deferment from active 

duty (App. 116); 37 (2) that Edwards suspected the unioi of 
•- 

30 The Text of the Board’s decision recites the documents in question 
(App. 148-149). They were introduced into evidence before the Court 
below as documents attached to Plaintiffs’ Exhibit 1. The important ones 
are printed at pages 114-129 of the Joint Appendix. 

37 Capital supported Edwards’ request (App. 117). 

i 


i 
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influencing Estes to select him for lay-off out of order of 
seniority (App. 118-119); 38 (3) that Edwards considered, 
but did not accept, employment by Pan American Air Fer¬ 
ries in the two week period between his lay-off and the call to 
active duty (App. 139-140); and (4) that like most returning 
veterans, he had no very clear idea of his rights under the 
G. I. Bill (App. 120-121). None of these facts has any bear¬ 
ing upon the construction and effect of the notice of lay¬ 
off. 

The Board likewise relied on various letters and intra¬ 
company memoranda which are not binding on Young (App. 
146). It also laid some stress upon a telegram Young sent 
Capital’s President about two weeks after he entered the 
Army. In the telegram, Young complains that he was “laid 
off due to Weiblen prejudice” (App. 129). Note that the 
words “laid off” and not “fired” were used. Young testi¬ 
fied that he sent the telegram as a result of some gossip from 
friends which he heard after he had entered the Army (App. 
188-189). Plainly, the actual notice and the fact that he had 
asked for a release to go into the Army are controlling. 

Since the record before the Board did not contain a scin¬ 
tilla of evidence to show that either appellant was dis¬ 
charged, the District Court should have upset the Board’s 
decision. 

V 

This Court Should Direct the Entry of a Final Decree for the 

Appellants 

This Court should not merely reverse the decision below, 
and remand for further proceedings. The appellants should 


38 The basis for Edward's suspicion appears from the letter he wrote to 
Captain Rinker at the end of the war (App. 121-122). As Edwards 
testified at the trial, Captain Rinker told him in effect that certain pilots 
were hostile to him because he was Jewish (App. 84-85). Col. Estes had 
told him that the union had recommended that he be laid off out of order 
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be spared the expense of a new trial. The significant evi¬ 
dence is largely documentary, and the testimony that was 
given was uncontradicted. The whole controversy relates 
to the single question whether these men were fired by Capi¬ 
tal before they entered the service. It is significant that 
Capital, their employer, repeatedly took the position that 
neither had been fired, and justified its position in the <?ourt 
below solely on the ground that it was bound by the Board’s 
award. 

The evidence points only one way: the employment [rela¬ 
tionship of neither appellant had been effectively severed 
before entry into military service. This Court should direct 
a final decree in their favor. 

Respectfully submitted, 

Howard C. Westwood, 

Edwin McElwain, 

Amy Ruth Mahin, 

Attorneys for the Appellants . 

Covington, Burling, Rublee, 

Acheson and Shorb, 

701 Union Trust Building, 

Washington, D. C. 

Of Counsel 
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of seniority (App. 80). Edwards suspected that the reason forj this 
recommendation was the union’s anti-Semitism (App. 84). He therefore 
wrote the letter relied upon by the Board (App. 118-119, 148). 
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Pertinent Provisions of the Selective Training and Service 

Act 

“(a) Any person inducted into the land or naval 
forces under this Act for training and service, who, 
in the judgment of those in authority over him, Satis¬ 
factorily completes his period of training and service 
under section 3 (b) shall be entitled to a certificate 
to that effect upon the completion of such period of 
training and service, which shall include a record of 
any special proficiency or merit attained. . . . 

“(b) In the case of any such person who, in cjrder 
to perform such training and service, has left or leaves 
a position, other than a temporary position, ifi the 
employ of any employer and who (1) receives such 
certificate, (2) is still qualified to perform the duties 
of such position, and (3) makes application for re¬ 
employment within ninety days after he is relieved 
from such training and service or from hospitajliza- 
tion continuing after discharge for a period of! not 
more than one year— 

i 

“(B) if such position was in the employ of a pri¬ 
vate employer, such employer shall restore puch 
person to such position or to a position of like 
seniority, status, and pay unless the employer’s 
circumstances have so changed as to make it! im¬ 
possible or unreasonable to do so; 

• •••••• 

“(c) Any person who is restored to a position in 
accordance with the provisions of paragraph (A) or 
(B) of subsection (b) shall be considered as having ^)een 
on furlough or leave of absence during his period of 
training and service in the land or naval forces, Shall 
be so restored without loss of seniority, shall be en¬ 
titled to participate in insurance or other benefits 
offered by the employer pursuant to established rules 
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and practices relating to employees on furlough or 
leave of absence in effect with the employer at the 
time such person was inducted into such forces, and 
shall not be discharged from such position without 
cause within one year after such restoration. 

• •••••• 

“(e) In case any private employer fails or refuses 
to comply with the provisions of subsection (b) or 
subsection (c), the district court of the United States 
for the district in which such private employer main¬ 
tains a place of business shall have power, upon the 
filing of a motion, petition, or other appropriate plead¬ 
ing by the person entitled to the benefits of such pro¬ 
visions, to specifically require such employer to comply 
with such provisions, and, as an incident thereto, to 
compensate such person for any loss of wages or 
benefits suffered by reason of such employer’s unlaw¬ 
ful action. The court shall order a speedy hearing 
in any such case and shall advance it on the calen¬ 
dar. ...” 

Pertinent Sections of the Railway^ Labor Act, Title 45, 

U.S.C., Chapter 8. 

Section 2 (Title 45, U.S.C., § 152) 

• • • • • • • 

“Fourth. Employees shall have the right to organ¬ 
ize and bargain collectively through representatives 
of their own choosing. The majority of any craft or 
class of employees shall have the right to determine 
who shall be the representative of the craft or class 
for the purposes of this chapter. ...” 

• • • • • • • 

Section 3 (Title 45, U.S.C., §153) 

“First. There is hereby established a Board, to 
be known as the ‘National Railroad Adjustment 
Board’, ...” 

• •••••• 





• •• 
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“ (i) The disputes between an employee or group; of 
employees and a carrier or carriers growing out of 
grievances or out of the interpretation or application 
of agreements concerning rates of pay, rules, or work¬ 
ing conditions, including cases pending and unadjusted 
on June 21, 1934, shall be handled in the usual manner 
up to and including the chief operating officer of the 
carrier designated to handle such disputes; but, failing 
to reach an adjustment in this manner, the disputes 
may be referred by petition of the parties or by either 
party to the appropriate division of the Adjustment 
Board with a full statement of the facts and all support¬ 
ing data bearing upon the disputes.” 

I 

• •••••• 

i 

“Second. Nothing in this section shall be construed 
to prevent any individual carrier, system, or group of 
carriers and any class or classes of its or their em¬ 
ployees, all acting through their representatives, 
selected in accordance with the provisions of this 
chapter, from mutually agreeing to the establishment 
of system, group, or regional boards of adjustment 
for the purpose of adjusting and deciding disputes 
of the character specified in this section. In the eveht 
that either party to such a system, group, or regional 
board of adjustment is dissatisfied with such arrange¬ 
ment, it may upon ninety days’ notice to the other 
party elect to come under the jurisdiction of the Adjust¬ 
ment Board. May 20, 1926, c. 347, §3, 44 Stat. 578; 
June 21, 1934, c. 691, $3, 48 Stat. 1189.” 

Section 201 (49 Stat. 1189; Title 45, U. S. C., §181) 

“Section 201. All of the provisions of title I of thlis 
Act, except the provisions of section 3 thereof, are ex¬ 
tended to and shall cover every common carrier by ajir 
engaged in interstate or foreign commerce, and every 
carrier by air transporting mail for or under contract 
with the United States Government, and every air pilot 
or other person who performs any work as an em¬ 
ployee or subordinate official of such carrier or carriers, 
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subject to its or their continuing authority to supervise 
and direct the manner of rendition of his service.” 

Section 202 (49 Stat. 1189; Title 45, TJ. S. C., §182) 

“Sec. 202. The duties, requirements, penalties, bene¬ 
fits, and privileges prescribed and established by the 
provisions of title I of this Act, except section 3 thereof, 
shall apply to said carriers by air and their employees 
in the same manner and to the same extent as though 
such carriers and their employees were specifically in¬ 
cluded within the definition of ‘carrier’ and ‘employee’, 
respectively, in section 1 thereof.” 

Section 204 (49 Stat. 1189; Title 45, U. S. C., § 182) 

“Sec. 204. The disputes between an employee or 
group of employees and a carrier or carriers by air 
growing out of grievances, or out of the interpretation 
or application of agreements concerning rates of pay, 
rules, or working conditions, including cases pending 
and unadjusted on the date of approval of tins Act 
. before the National Labor Relations Board, shall be 
handled in the usual manner up to and including the 
chief operating officer of the carrier designated to 
handle such disputes; but, failing to reach an adjust¬ 
ment in this manner, the disputes may be referred by 
petition to the parties or by either party to an appro¬ 
priate adjustment board, as hereinafter provided, with 
a full statement of the facts and supporting data bear¬ 
ing upon the disputes. 

“It shall be the duty of every carrier and of its em¬ 
ployees, acting through their representatives, selected 
in accordance with the provisions of this title, to es¬ 
tablish a board of adjustment of jurisdiction not exceed¬ 
ing the jurisdiction which may be lawfully exercised 
by system, group, or regional boards of adjustment, 
under the authority of section 3, Title I, of this Act. 

“Such boards of adjustment may be established by 
agreement between employees and carriers either on 
any individual carrier, or system, or group of carriers 
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by air and any class or classes of its or their employees; 
or pending the establishment of a permanent National 
Board of Adjustment as hereinafter provided. Nothiiig 
in this Act shall prevent said carriers by air, or any 
class or classes of their employees, both acting through 
their representatives selected in accordance with pro¬ 
visions of this title, from mutually agreeing to the Es¬ 
tablishment of a National Board of Adjustment of tem¬ 
porary duration and of similarly limited jurisdiction^” 
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BRIEF FOR APPELLEE CAPITAL AIRLINES 


COUNTER-STATEMENT OF THE CASE 

Appellant Edwards was first employed by appellee Cap¬ 
ital Airlines, Inc. (hereinafter referred to as “Capithl”) 
as a probationary co-pilot on December 31, 1940. Subse¬ 
quently, on November 1, 1941, the active employment of 
Edwards was discontinued by Capital under circumstances 
which gave rise to a controversy whether Edwards had 
been fully discharged or had merely been “laid off” and 
thus retained seniority rights. 

Similarly, appellant Young was first employed by Capital 
as a probationary co-pilot on February 18, 1941. Lkter, 
on June 1, 1942, the active employment of Young wasj dis- 
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continued by Capital under circumstances which gave rise 
to a controversy whether he too had been fully discharged 
or had merely been “laid off ” and thus retained seniority 
rights. 

Written termination notices were sent to both Edwards 
and Young. Each notice indicated that the recipient was 
being fully discharged by Capital. In the notice sent to 
Edwards on October 24,1941, it was said: 

“This will serve as notice to you that we will be 
unable to employ you as first officer after November 
1, 1941.” (App. 117.) 1 

And the notice received by Young on May 27, 1942, stated: 

“This is to advise you that your services are no 
longer required after May 31, 1942.” (App. 128.) 

Edwards apparently understood at the time that he was 
being discharged. The very day he received his notice, 
October 25,1941, he wrote a letter to Capital asking why his 
services had been “dispensed with” (App. 118). Similarly, 
evidence of Young’s understanding that he had been dis¬ 
charged is contained in his telegram of June 14, 1942, ad¬ 
dressed to the President of Capital Airlines. In that tele¬ 
gram Young complained against what he considered to be 
his unfair dismissal (App. 128). 

After such discontinuance of active employment by Cap¬ 
ital, both Edwards and Young entered upon active duty 
with the armed services of the United States. Both were 
discharged with certificates of satisfactory service and 
thereupon applied to Capital for active employment as 
pilots. Capital gave them such employment, reinstating 
them upon the pilots’ seniority list with seniority dating 
back in each case to the date of the original employment. 
Edwards was actively employed beginning November 15, 
1945, and Young was employed as of October 16,1945. Since 
those dates both pilots advanced from the status of co-pilot 
to that of captain. 

1 App. refers throughout this brief to the Joint Appendix. Italics are 
ours unless otherwise indicated. 


Shortly after Edwards and Young recommenced their 
active employment with Capital, other pilots complained 
against the reinstatement of Edwards and Young op the 
pilots’ seniority list with accrued seniority in each case as 
of the date of pre-war employment. These complaints were 
presented to the company by the recognized bargaining 
agent for the pilots, the Air Line Pilots Association. (Sev¬ 
eral informal grievance proceedings were then held before 
company officials, who upheld the accrued seniority in each 
instance. Thereafter the Air Line Pilots Association in¬ 
voked the aid of the System Board of Adjustment on 
behalf of the complaining pilots. 

This System Board of Adjustment was established pur¬ 
suant to the Railway Labor Act, and consisted of two Rep¬ 
resentatives of the company and two representatives of the 
Air Line Pilots Association. Both Edwards and Young were 
given full notice of the proceedings and issues beforej the 
Board. Both were present personally and by counsel, and 
both had full and fair opportunity to present to the Bpard 
any evidence which they might deem proper. Both hadlfull 
and fair opportunity to cross-examine and to controvert evi¬ 
dence which proved damaging to their causes. (App.| 77, 
78, 88, 98-102.) 

The System Board of Adjustment received a very sub¬ 
stantial amount of evidence with respect to each c^se. 
Hearings were held, and five volumes of transcript and 28 
exhibits were received. 

Upon the basis of all this evidence the System Board of 
Adjustment carefully prepared a written decision. It unani¬ 
mously held that Edwards and Young had been fully dis¬ 
charged by Capital before they entered the armed services, 
and that they were entitled to seniority only as of the dhtes 
they returned to Capital. The Board ordered Capital to 
comply with this decision. 

The full opinion of the System Board of Adjustment with 

respect to Edwards and Young is as follows: 1 
— 

1 The decision also dealt with the case of a third pilot which is not [here 
in issue; this part of the decision, but no more, is deleted here. 
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4 ‘September 29, 1947 


“Mr. R. J. Wilson 

Pennsylvania-Central Airlines Corporation 
Washington National Airport 
Washington, D. C. 

‘ * Dear Mr. Wilson: 

“The System Board of Adjustment for Pennsylvania- 
Central Airlines [the corporate name has subsequently been 
changed to Capital Airlines, Inc.] met in executive session 
September 29, 1947, to consider the evidence presented in 
Hearings relative to the seniority of Mr. Edwards * * * and 
Mr. Young. After careful consideration of the evidence, 
the Board finds that Pennsylvania-Central Airlines violated 
the Pilots’ Working Agreement, Sections 18, 19 and 27, in 
that they did put Mr. Young • * • and Mr. Edwards back 
into a seniority list from which they had been dropped, 
which denied certain other pilots of their rightful seniority 
privileges. To support these findings, the following facts 
are presented: 

“In the case of Mr. Young, the records show that on 
February 10, 1942, Mr. Weiblen (then chief pilot of PCA) 
wrote a letter to Mr. Carmichael stating that Mr. Young 
was not captain material and that as his year’s probation 
was up he should be fired or that he should be put on addi¬ 
tional probationary status. On February 23, 1942, J. H. 
Carmichael approved such additional probationary status 
for six months. On February 24, 1942, Mr. Young accepted 
additional probation for six-month period. On May 27, 
1942, Mr. Young received notice that his services were no 
longer required with PCA. Mr. Young’s name does not 
appear on the July 1, 1942, Pilots’ System Seniority List. 
Men junior to Mr. Young were retained in the employ of 
PCA at the time Mr. Young was notified that his services 
were no longer required, and men were hired during the 
time between his release from PCA and his entering the 
armed service. A telegram from Mr. Young to Mr. Monro, 
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dated June 14, 1942, plainly indicates that Mr. Young j felt 
he had been released for cause. The papers in the Company 
file indicate that Mr. Young was not eligible for rehire. 

“A letter from Mr. Rinker to the AT A dated August 2, 
1945, lists the names of men who left direct employnjient 
with PCA to enter the armed services. This same ldtter 
specifically states that Mr. Young was being offered re¬ 
employment with PCA, which indicates that he was not an 
employee of PCA. 

“The Board, therefore, feels that Mr. Young was in fact 
not an employee of PCA at the time he entered the arpaed 
services and, therefore, PCA was in error in giving (him 
accrued seniority from date of original employment When 
he was rehired October 16, 1945. 

“The Board, therefore, directs that PCA change the 
seniority placement of Mr. Young on or before October! 15, 
1947, so that his seniority is established in relation to I his 
last date of employment, October 16, 1945. To clarify his 
exact position on the Pilots’ Seniority List, Mr. Young’s 
name will appear between R. A. Collins, No. 231 and Ti. J. 
Rucker, No. 232. (App. 145-146.) 

• • # • • j 

“In the case of Mr. Edwards, the following evidence 
substantiates the fact that he was definitely released fifom 
the employ of PCA: 

“1. A letter from Mr. Edwards to the Bureau of Naviga¬ 
tion which goes into some length in explaining why he 
should be dropped from the Naval Reserve. 

i 

“2. The form indicating that Mr. Edwards was released 
was dated November 1, 1941. This form further indicates 
that he would have to be replaced. Mr. Edwards at the 
time of his release was not the junior man on the Pilcjts’ 
Seniority List. Other men were hired as co-pilots during 
the period of time between his leaving PCA and entering 
the armed services. Mr. Edwards’ name did not appear 
on the January 1, 1942, Seniority List. 
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“3. On October 25, 1941, Mr. Edwards wrote a letter 
to Captain Ralph Read stating that he was being unfairly 
dealt with and asking why he should be let out of the employ 
of PCA out of turn. 

“4. A letter from Mr. Edwards’ father to Captain Ralph 
Read, dated November 20, 1941, asking why his son was 
being let go. 

“5. A letter from Captain Ralph Read to Mr. Edwards, 
dated November 25,1941, states the Company could release 
any one they chose during the first year of employment 
without giving a reason. 

“6. Direct testimony in the Record indicates that Mr. 
Edwards did apply for a position with Pan-American Air 
Ferries and was found acceptable, and in fact was on his 
way to start such employment when he received orders to 
enter active duty with the Navy. 

“7. A letter from PCA to the Chief of the Bureau of 
Navigation, Navy Department, that Mr. Edwards was no 
longer an employee of PCA, dated October 30,1941, effective 
November 1, 1941. 

“8. A letter from Mr. Edwards to PCA, dated August 
6, 1945, asking to be reemployed with seniority as of date 
of return. An application for employment with PCA was 
submitted by Mr. Edwards on January 6,1945. 

“The Board, therefore, feels that Mr. Edwards was in 
fact not an employee of PCA at the date he entered the 
Armed Services, and therefore, PCA was in error in giving 
him accrued seniority from the date of the original employ¬ 
ment when he was rehired November 15, 1945. 

“The Board feels that evidence is sufficient to indicate 
that these * * * men, Mr. Young # * and Mr. Edwards were 

released from the employ of PCA and at the time the Com¬ 
pany did not intend that they should ever be rehired. The 
fact that these men were separated from the employ of PCA 
out of line of seniority clearly indicates that they were let 
go permanently because if they had been furloughed they 
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would have to be furloughed in line of seniority. * * * these 
men did at the time of their release either indicate or have 
someone indicate for them dissatisfaction over their release 
whereas had they merely been furloughed there could not 
have been any dissatisfaction on their part. (App. 148-149.) 

i 

i 

11 Respectfully submitted: 

/s/ TrowSebree 
Trow Sebree 
/s/ M. C. Garlow 
M. C. Garlow 
/s/ H. J.Reid 
H. J. Reid 
/s/ H. J. Bernier 
H. J. Bernier’’ j 

(App. 145-14j9.) 

i 

Under the basic agreement between Capital and the Air 
Line Pilots Association, which is the duly elected bargaining 
agent for all of Capital’s pilots, it is provided: 

“Decisions of the Board [System Board of Adjust¬ 
ment] in all cases properly referable to it shall be final 
and binding upon the parties hereto. ” (App. 27.) j 

j 

Accordingly, Capital was required to recognize the decision 
of the System Board in these cases as final and binding 
upon it. 

Appellants Edwards and Young, dissatisfied with the 
thoroughgoing decision of the System Board of Adjustment, 
filed complaints in the District Court for the District iof 
Columbia in October, 1947. These two cases were consoli¬ 
dated and were fully tried in the court below. After hearing 
all the evidence and after receiving full arguments from 
counsel for the parties, Mr. Justice Letts found in each case 
as follows: 

“l find that plaintiff has exhausted any rights he 
conceivably had under the G1 Bill of Rights. 
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“There is no evidence to indicate that the hearing 
before the System Adjustment Board was otherwise 
than fair. It was in no way prejudicial to plaintiff's 
rights. The decision of the Board is final, and binds this 
plaintiff. Counsel for defendants will present for set¬ 
tlement Findings of Fact and Conclusions of Law con¬ 
sistent with this announcement, and a judgment form 
dismissing the complaint and dissolving the temporary 
restraining order and the preliminary injunction. ” 
(App. 40-41, 51.) 

Accordingly, on August 4, 1948, Mr. Justice Letts entered 
in each case an appropriate final order dismissing the com¬ 
plaint and dissolving the preliminary injunction which had 
been issued. (App. 41, 57.) 

STATUTES INVOLVED 

The statutes to which reference is made herein are set 
forth in Appellants’ Brief (Appendix, pp. i-v). 

QUESTIONS PRESENTED 

There are two questions of law presented to the Court on 
this appeal: 

1. Whether the decision of the System Board of Adjust¬ 
ment, fairly arrived at, is final and binding upon Capital 
Airlines and upon appellants Edwards and Young. 

2. Whether appellants are entitled to relief under the 
federal statutes relating to the reemployment of veterans. 

SUMMARY OF ARGUMENT 

This whole controversy with respect to appellants’ 
seniority was clearly a matter for Capital’s System Board 
of Adjustment to consider and to decide. The Board of 
Adjustment had been established in accordance with the 
Railway Labor Act by a basic agreement between Capital 
Airlines and the Air Line Pilots Association, the recognized 
bargaining agent for all of Capital’s pilots. By the terms 
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of this agreement the Board was an arbiter, having; full 
jurisdiction to consider and to decide disputes as to Seni¬ 
ority. Once the Board reached a decision that decision!was 
final and binding upon Capital and upon both appellants. 

In arriving at its decision the Board of Adjustment con¬ 
ducted itself most fairly toward both appellants. Both Vere 
given full notice of the hearing and the issues involjved. 
Both were present in person and represented by counsel at 
the Board hearing. Both had full opportunity to present 
witnesses and evidence in support of their position. And 
both were afforded the right to cross-examine as to anv 
evidence they might deem damaging to their position. The 
Board was not prejudiced against appellants, either in 
or in law. 

After receiving and considering a great mass of evidence 
the Board of Adjustment carefully prepared a written de¬ 
cision. That decision held unanimously that appellants 
had been discharged by Capital (and not merely “laid off”) 
in 1941 and 1942, respectively. Consequently the Bpard 
ruled that Capital had erred in reinstating appellant^ in 
their former seniority when they returned to Capital after 
the war. The Board ordered Capital to reduce appellants’ 
seniority to the date of their return. 

Even a cursory reading of the decision of the Board 
of Adjustment will reveal that it is based on substantial, 
probative evidence which supports the decision made, j 

Since the procedure of the Board was eminently fair 
in every particular, its decision on the facts is not subject 
to judicial review. Seniority rights are established pnd 
governed by the collective bargaining agreement. Wjhen 
a Board of Adjustment is established in accordance With 
such an agreement and in accordance with the Railway 
Labor Act, the Board is an expert arbiter as to seniority 
rights. It hears in full and then decides. All this procedure 
would be rendered useless or of little value if the matfjers 
in controversy could be retried in court or subjected tp a 
judicial review on the facts. Consequently the courts hhve 
held that a decision of a Board of Adjustment, when fairly 
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arrived at, will not be disturbed by the courts. These rulings 
should be followed here. 

Appellants are entitled to no relief under the federal 
statutes relating to the reemployment of veterans. Those 
statutes award a veteran certain reemployment and seni¬ 
ority rights only if he “left” his pre-war employment in 
order to enter military service. (Appellants’ Br., App. 
pp. 1, 2). Such is not the case here. Both appellants were 
fully discharged by Capital prior to entering military serv¬ 
ice. Neither “left” Capital to serve in the armed forces. 
This being so, they had no statutory seniority rights upon 
their return to Capital. 

Furthermore, even if we assume that both appellants 
“left” Capital to enter the armed services, their statutory 
rights were fully recognized by Capital and are now ex¬ 
hausted. Under such circumstances the statutes require 
only that the veteran be restored to his former position 
“without loss of seniority” and that he “not be discharged 
from such position without cause within one year after such 
restoration.” (Appellants’ Br., App. pp. 1, 2.) Here both 
appellants were restored and maintained by Capital in their 
pre-war seniority for nearly three years. They were not 
reduced in seniority until August 4, 1948, when the pre¬ 
liminary injunctions were dissolved below. Even then the 
reduction was accomplished strictly in accordance with the 
valid and binding award of the Board of Adjustment. Ap¬ 
pellants are obviously in error in their contention that the 
veterans’ statutes guarantee their pre-war seniority for an 
indefinite period of time despite the fact that they could 
be fired after one year and despite established grievance 
procedures to the contrary. As the United States Supreme 
Court has found, they are seeking a “super-seniority” 
which is not within the reasonable meaning of the veterans’ 
statutes. 

Accordingly, the decision below should be affirmed. 
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ARGUMENT 

I. The Award of the System Board of Adjustment, Fairly 
Arrived At, Is Final and Binding Upon Capital Airlines 
and Upon Both Appellants. 

The finality of a decision of an adjustment board,; con¬ 
struing rights under a collective bargaining agreement, 
is now well established by judicial precedent. Where, as in 
the present case, an employee has a fair hearing bejfore 
an adjustment board, a court will make no attempt to review 
the decision of the board on the facts. This is. as it shbuld 
be. Otherwise the courts will become labor tribunals and 

i 

arbiters rather than courts of law. 

I 

j 

A. The System Board had full jurisdiction over the con¬ 
troversy and the parties involved. 

The System Board of Adjustment in the present case |was 
established as required by the Railway Labor Act. t’hat 
Act provides (45 U. S. C. 1946 ed. c. 8, 184; 49 Stat. llS9): 

“The disputes between an employee or group of em¬ 
ployees and a carrier or carriers by air growing out 
of grievances, or out of the interpretation or applica¬ 
tion of agreements concerning rates of pay, rules, or 
working conditions, including cases pending and un¬ 
adjusted on April 10, 1936 before the National Libor 
Relations Board, shall be handled in the usual maimer 
up to and including the chief operating officer of| the 
carrier designated to handle such disputes; but, failing 
to reach an adjustment in this manner, the disputes 
may be referred by petition of the parties or by either 
party to an appropriate adjustment board, as heijein- 
after provided, with a full statement of the facts jand 
supporting data bearing upon the disputes. 

“It shall be the duty of every carrier and of its em¬ 
ployees, acting through their representatives, selected 
in accordance with the provisions of sections 181-188 of 
this title, to establish a board of adjustment of juris¬ 
diction not exceeding the jurisdiction which may be \aw- 


i 
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fully exercised by system, group, or regional boards of 
adjustment, under the authority of section 153 of this 
title. 

“Such boards of adjustment may be established by 
agreement between employees and carriers either on 
any individual carrier, or system, or group of carriers 
by air and any class or classes of its or their employees; 
or pending the establishment of a permanent National 
Board of Adjustment as hereinafter provided. * * *” 

In the present case there was a dispute among Capital’s 
pilots as to seniority rights under the collective bargaining 
agreement. Such a dispute is clearly within the jurisdiction 
of Capital’s System Board to consider and to decide. The 
above-quoted statute, and Capital’s contract with the Air 
Line Pilots Association, conferred upon the System Board 
full jurisdiction for “adjusting and deciding disputes” of 
this type. This is the basic jurisdiction of system boards 
for railroads, the jurisdiction “under the authority of sec¬ 
tion 153 of this title” to which the above statute refers. 
(45 U.S.C. 153, Second; Appendix to Appellants’ Br., p. iii.) 

Appellants nevertheless contend that there were certain 
technical deficiencies in the procedure followed by the Board 
and that the Board was therefore lacking in jurisdiction 
(Appellants’ Br., pp. 36-38). This objection is wholly lack¬ 
ing in merit. There were no significant deficiencies in the 
procedure followed by the Board. A complaint was duly 
lodged with the Board on behalf of the pilots who considered 
themselves injured by the hi^h seniority positions held by 
Edwards and Young. The jurisdiction of the Board having 
been thus invoked, the Board gave full notice to Edwards 
and Young as to the issues involved. Edwards and Young 
were present and represented by counsel at the Board 
hearings. They had full and complete opportunity to par¬ 
ticipate in the Board hearings, and took advantage of such 
opportunity. Under such circumstances there can be no 
doubt whatever that the Board had jurisdiction of the 
dispute. 

Appellants further contend that they were not “parties” 
to the proceeding before the System Board of Adjustment, 
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and as a consequence are not subject to the Board’s juris¬ 
diction (Appellants’ Br., p. 34). This contention is equally 
lacking in merit. Both appellants had full notice as to the 
issues involved, both were in fact present before the Board, 
and both presented their cases with benefit of counsdl. It 
ill behooves them to contend now that they were not parties 
to the proceeding. 

It is a primary purpose of the Railway Labor Act: 

“to provide for the prompt and orderly settlement of 
all disputes growing out of grievances or out of the 
interpretation or application of agreements covering 
rates of pay, rules, or working conditions.” (45 U'S.C. 
151a.) 

Toward this end Capital’s System Board had full authority 
over the matters in controversv and, as we shall show sub- 
sequently, conducted itself with utmost fairness towards 
Edwards and Young. 

I 

B. The System Board’s decision was made after a fullj and 

fair hearing. 

With respect to both Edwards and Young the System 
Board conducted itself most fairly. Every possible phase 
of a fair hearing was accorded both pilots: they had'full 
notice of the hearing and the issues involved; they were 
personally present before the Board and were represented 
by counsel; they were given full opportunity to prebent 
witnesses and evidence in support of their position sand 
to cross-examine witnesses whose testimony proved damag¬ 
ing to them; and after receiving testimony recorded in five 
volumes of transcript and numerous exhibits, the Bpard 
issued a comprehensive decision which recited the evidence 
upon which it was based. What could have been fairer? 

The court below found: “There is no evidence to indicate 
that the hearing before the System Adjustment Board was 
otherwise than fair.” (App. 40-41, 51.) 

Nevertheless appellants now contend that all four of I the 
Board members were prejudiced against them (Appellants’ 
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Br., pp. 39-42). There is no reasonable basis for snch a 
contention. The Board consisted of four members. Two of 
these members were executives of Capital, and two were 
designated by the Air Line Pilots Association, the duly 
recognized bargaining agent for all of Capital’s pilots. 
After conducting a fair hearing, these four men held reason¬ 
ably and unanimously that Edwards and Young -were not 
entitled to the high seniority positions which they occupied. 

The mere fact that Edwards and Young were not members 
of the Air Line Pilots Association, whereas the two de¬ 
signees of the union were members, does not show any 
prejudice against Edwards and Young. The court below 
considered this fact and all others, and held in effect that 
there was no prejudice as a matter of fact. Yet now the 
appellants urge that this fact shows prejudice as a matter 
of law. It is inconceivable that this fact demonstrates 
prejudice as a matter of law. The System Board having 
been established in conformity with law and there being 
no prejudice in fact against non-union employees, a Board 
decision can not be lightly set aside for the sole reason 
that some of the Board members were union men. Yet that 
is precisely what appellants are asking. 

Also, the fact that the two company representatives had 
been members of the union in the past (and were inactive 
at the time of the Board proceeding) falls far short of 
showing prejudice against Edwards and Young. The court 
below found no prejudice. As a matter of fact, Mr. Trow 
Sebree, one of the two company representatives on the 
Board, had in two preliminary hearings held in favor of 
both Edwards and Young (App. 135-141, 142-143). It was 
not until further evidence was produced in the formal pro¬ 
ceedings before the System Board of Adjustment that Mr. 
Sebree was convinced that appellants had been discharged 
and not merely “laid off”. (App. 149.) 

Appellants have attempted to support their argument 
as to prejudice by reference to Steele v. Louisville & Nash¬ 
ville R. R., 323 U. S. 192 (Appellants’ Br., p. 40). That case 
has no bearing here. In that case the labor contract nego- 
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tiated by the union contained clear discriminations against 
the complaining Negro fireman. There the Supreme Court 
held only that it was not necessary to submit such a griev¬ 
ance to a System Board in which there was obvious racial 
bias, and further held that the District Court had jurisdic¬ 
tion in the first instance. In the present case there has been 
no proof of prejudice or discrimination such as was present 
in the Steele case. Furthermore, the District Court 
had a full opportunity to find any bias or prejudice 
might have been present in the System Board, and fiound 
none. 

Appellants’ further argument that the Board’s decision 
is not supported by substantial evidence (Appellants ’j Br., 
pp. 47-50) is likewise without merit. The award off the 
Board, which we have quoted in full in the Countersjtate- 
ment, specifically sets forth in the case of each pilot the 
evidence upon which the Board reached its decision. That 
evidence is both substantial in nature and probative in 
value, and fully supports the decision made by the Bedard. 
(App. 145-149.) 

i 

C. The findings of the System Board are binding upon 
Capital and both appellants. 

When an individual is employed as a pilot he acquires 
a seniority right by virtue of the collective bargaining 
agreement in effect between the union and the company, 
and in doing so he accepts all the conditions attached thereto 
including the method prescribed for settling disputes. Elgin, 
J. <& E. Ry. Co. v. Burley, 327 U. S. 661. Capital’s agree¬ 
ment with its pilots establishes a method for settlingjdis- 
putes, and properly provides that the decisions of the Sys¬ 
tem Board of Adjustment shall be final and binding upon 
the parties to a controversy. When a decision of the System 
Board has been fairly made, as it has here, then the facts 
of the controversy should not—and can not—be reviewed in 
the courts. Unless the courts recognize a Board decision 
as final and binding all efforts culminating in a Board award 
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i will be useless and the basic purposes of the Railway Labor 
• Act will be thwarted. 

Judicial recognition of the finality and binding effect of 
a decision of a System Board has very recently been given 
in Williams v. Atchison, Topeka & Santa Fe Ry. Co., 356 
Mo. 967, 204 S. W. (2d) 693. There, as in the present case, 
an employee was disappointed with the decision as to his 
seniority which had been made by a Board of Adjustment 
under the Railway Labor Act. In that case the Supreme 
Court of Missouri held there could be no judicial review of 
! the Board’s decision, and the United States Supreme Court 
denied certiorari (March 15, 1948). The Missouri court 
said: 

“In Elgin, J. <& E. Ry. Co. v. Burley, 327 IT. S. 661, 
66 Sup. Ct. 721, 723, the Court indicated that if a dis¬ 
puted question were presented to the Labor Adjustment 
Board and the parties were represented in person or 
by an authorized agent, the action of the Board would 
not be subject to judicial review. Congress has seen 
fit, evidently, in the interest of the public -welfare to 
set up a system of settling disputes, such as -we now T 
have before us, through a committee consisting of rep¬ 
resentatives of the brotherhood, or agents of the em¬ 
ployees, and representatives of the railroads. If parties 
to a dispute are not bound by the decision of such a 
committee, after having submitted the question to 
them for decision, it is a useless procedure. We hold 
that Williams having participated in the proceedings 
until final disposition and then having presented his 
claim to the National Railway Adjustment Board, 
which Board decided, against him. cannot now litigate 
the same question in the courts. Washington Terminal 
Co. v. Bostvell, 124 F. (2d) 235; Berryman v. Pullman 
Co., 48 F. Supp. 542 / 9 (356 Mo. at 975.) 

The Williams case summarizes the settled law. It is estab¬ 
lished that seniority rights are derived from the collective 
bargaining agreement; that all employees, members and 
wow-members of the union having exclusive bargaining 
power, are entitled to the benefits and subject to the limita¬ 
tions of the uniform rules and procedures; and that in case 
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of disputed seniority claims among employees, the affected 
parties are entitled to representation and fair hearing, but 
they are bound by the decision of the Adjustment Bo^rd. 
Ramsey v. Chesapeake & Ohio R. Co., 75 F. Supp. 740. 

As stated by the Missouri Supreme Court in the Williams 
case, the United States Supreme Court very definitely indi¬ 
cated in Elgin, J. & E. Ry. Co. v. Burley , 327 U. S. 061, 
that decisions of Adjustment Boards, when fairly m^de, 
are not subject to judicial review. 

Prior to such decision by the United States Supreme 
Court this Court itself held that a decision of an Adjust¬ 
ment Board should at least be given very great weight in 
the courts. Washington Terminal Co. v. Boswell, 75 App. 
D. C. 1, 124 F. (2d) 235, affirmed 319 U. S. 732. Ini an 
extensive and illuminating opinion this Court said: 

I 

1 ‘The whole adjustment procedure up to the pqint 
of award, findings and order by the Board, appears 
to be constructed upon the idea that it is not the busi¬ 
ness of lawyers, but it is the business of railroad men, 
workers and managers alike. That does not make tlieir 
findings and decisions less probative; rather it shoyld 
make them more so. They know the language, functions 
and purposes of railroads and their collective agree¬ 
ments. Their judgment is informed by experience in 
negotiating and administering these contracts. Because 
of this they, perhaps better than lawyers, are qualified 
to interpret and apply them. Whether so or not, their 
judgment should carry weight when the judicial st^ge 
of the controversy is reached. It cannot be assumed, 
therefore, that the findings have no substantive effect, 
merely because they were not given finality, as to either 
facts or law. They are probative in value, having effect 
fairlv comparable to that of expert testimonv.” (124 
F. (2d) at 241.) 

I 

Also this Court said: ! 

I 

i 

“It is true that the award is not a conclusive le£al 
determination. That is true also of any decision, ad¬ 
ministrative or judicial, which is reviewable or deter¬ 
minable de novo by the courts. But that does not mean 
that the decision has no legal effect or that it amouiits 
to mere private advice.” (124 F. (2d) at 241.) 
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In the light of the Supreme Court’s more recent decision 
in Elgin, J. & E. Ry. Co. v. Burley, this Court should now 
make it clear that decisions of Adjustment Boards as to 
seniority, when fairly arrived at, are not only of great 
weight in the courts but are conclusive as to the facts. 

Other cases which establish the binding effect of the 
findings of a System Board of Adjustment are Hanks v. 
Delaware & H. R. Corp., 63 F. Supp. 161, and Berryman 
v. Pullman Co., 48 F. Supp. 542. 

The finality of the System Board’s decision is in no way 
affected by the fact that Edwards and Young are not 
members of the pilots’ union. Exactly the same question 
was raised in Atlantic Coast Line R. Co. v. Pope, 119 F. (2d) 
39, and there the Circuit Court of Appeals (4th circuit) held: 

“The System Board of Adjustment has exclusive 
jurisdiction over all disputes between the Railroad 
Company and its employees, whether members of the 
Shoremen’s Association or not.” (119 F. (2d) at 43.) 

The entire record of all proceedings before Capital’s 
System Board was submitted to Mr. Justice Letts in the 
court below, and after a thorough examination thereof he 
found “no evidence to indicate that the hearing before 
the System Adjustment Board was otherwise than fair” 
and that it “was in no way prejudicial to plaintiff’s rights.” 
In each case he ruled: “The decision of the Board is final, 
and binds this plaintiff.” (App. 40-41, 51.) 

Clearly, therefore, the facts and the law require that the 
decision of the Board shall be final and binding upon Capital 
Airlines and upon appellants Edwards and Young. 

II. Appellants Are Entitled to No Relief Under the Federal 
Statutes Relating to the Reemployment of Veterans. 

Under the federal statutes relating to the reemployment 
of veterans, Edwards and Young could have reemployment 
rights only if they “left” their pre-war employment with 
Capital in order to enter the armed services. The System 
Board of Adjustment has found, however, that both of them 
were discharged from Capital prior to entering the service. 
Consequently, neither Edwards nor Young had any statutory 
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reemployment rights upon his return to Capital after the 
war. Even if we assume that they “left” Capital to eijiter 
the armed forces, they would still be entitled to no relief 
under the federal statutes at the present time. At the most 
these statutes require reinstatement on the seniority ladder 
for a period of a year, and even during this year the 
seniority may be adjusted on a non-discriminatory basis 
in accordance with the collective agreement. Both Edwards 
and Young were reinstated with pre-war seniority for 
nearly three years before their seniority was readjusted^ by 
the System Board. They have had all they are entitled to 
and a great deal more. 

A. Having been fully discharged by Capital prior to enter¬ 
ing the armed services, appellants had no reemployment 
rights under the federal statutes. 

I 

The provisions of the federal statutes which grant cer¬ 
tain reemployment rights to the returning veteran establish 
four prerequisites which must be satisfied before the indi¬ 
vidual is entitled to relief: (1) he must have “left” fiis 
position to enter the service; (2) he must have received a 
certificate of satisfactory service for his military duties; 
(3) he must still be qualified to perform the duties of his 
position; and (4) he must make application for reemploy¬ 
ment within ninety days after he is relieved from military 
service. (Appellants’ Br., App. pp. 1, 2.) 

After all of these prerequisites are met, the federal 
statutes require only that the veteran should be restored 
to the position he held “without loss of seniority,” apd 
should “not be discharged from such position without capse 
within one year after such restoration.” (Appellants’ Br., 
App. pp. 1, 2.) 

Appellants have failed at the very threshold of thqir 
claim to reemployment rights under these statutes. Neither 
of them “left” Capital in order to enter the armed services. 
There has been a valid determination by the System Boafd 
of Adjustment that both appellants were discharged j>v 
Capital before their entry into the armed services, and thiis 
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determination is final and binding npon Capital and npon 
appellants Edwards and Young. Accordingly, the appellants 
had no statutory “rights” with respect to reemployment. 
Not having “left” their positions for duty with the military, 
they can not claim special seniority protection. 

This requirement that the veteran must have left his 
position to enter the service was considered in McCarthy 
v. M. & M. Transp. Co., 160 F. (2d) 322. There the court 
held that a person who had been validly discharged from 
his position prior to his entry into the service is not entitled 
to any reemployment rights guaranteed by the Act. That 
is the situation in the present case. 

B. Assuming that appellants did have statutory reemploy¬ 
ment rights, those rights were fully recognized by Capital 
and are now exhausted. 

Upon reemployment by Capital at the end of the war, 
each appellant was placed in a position of pre-war seniority 
and each maintained that high position for nearly three 
years. As a consequence, even if it be assumed that appel¬ 
lants “left” to enter military service, any rights they may 
have had under the federal statutes are now exhausted. 

This phase of the case was very properly decided by the 
court below in each instance as follows: 

“I find that plaintiff has exhausted any rights he 
conceivably had under the G X Bill of Rights.” (App. 
40-41, 51.) 

Appellants contend in effect that the veterans ’ statutes 
guarantee their high positions on the seniority ladder for 
an indefinite period of time (Appellants’ Br., p. 15). This 
is obviously unsound. Under the statutes a veteran is 
granted a one-year period in which to readjust. Thereafter 
he may be discharged at the will of the employer. Trail- 
mobile v. Whirls, 331 U. S. 40. A fortiori his seniority posi¬ 
tion may be readjusted by the employer in accordance with 



established grievance procedures. This is all that Capital 
has done. 

Appellants must concede that veterans may be discharged 
without cause after one year, but they nevertheless argue 
that seniority rights may not be adjusted after the same 
period. Such a strained construction of the statute is un¬ 
tenable. It would produce an anomalous situation in which 
an employer would be forced to fire all his veterans! in 
order to adjust seniority in any way. Obviously Congress 
never intended such a result. It intended only that the 
veteran should have certain immunity from discharge ^nd 
from interference with seniority rights for a temporary 
period. With these advantages in his favor, the veteran 
should then be merged in the general body of employees 
having thenceforth the same rights and obligations j as 
others. 

To restrict the employer of returning veterans as Ire- 
quested by appellants would thrust all industry and col¬ 
lective bargaining into a straitjacket for an indefinite 
period. Congress did not intend that the reemplovmentj of 
returned veterans should be made so burdensome as| to 
give to industry an inducement to rid itself of them. 

Appellants in fact seek for themselves the “super¬ 
seniority” discredited in both Fishgold v. Sullivan Coirp., 
328 U.S. 275, and the Trailmobile case, supra. They contend 
that because of their status as veterans they are not subject 
to the same collective bargaining procedures as affect ot^ier 
employees; they contend that as veterans they have a special 
standing to question valid awards made 'bv the System 
Board even after they have been reemployed for more than 
one year. Non-veteran employees in the same circumstances 
would be restricted to a judicial appraisal of the validity 
of the decision of the System Board, but appellants con¬ 
tend that they have certain additional “rights” as veterans 
which cannot be molested for an indefinite period despite 
collective bargaining practices to the contrary. 
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Commenting on such an argument in the Trailmobile case, 
supra, the United States Supreme Court said: 

“For the statutory year indeed this [federal statute] 
meant that the restored rights could not be altered 
adversely by the usual processes of collective bargain¬ 
ing or of the employer’s administration of general busi¬ 
ness policy. But if this extraordinary statutory se¬ 
curity were to be extended beyond the statutory year, 
the restored veteran would acquire not simply equality 
with non-veteran employees having identical status as 
of the time he returned to work . He would acquire 
indefinite statutory priority over non-veteran em¬ 
ployees, a preferred status which we think not only 
inharmonious with the basic Fishgold rationalization , 
but beyond the protection contemplated by Congress .” 
(331 U. S. at 58.) 

The Supreme Court stated the limits of the seniority 
protection afforded by the veterans’ statutes as follows: 

“We hold only that so much of it ends then [at the 
end of a year] as would give the reemployed veteran 
a preferred standing over employees not veterans 
having identical seniority rights as of the time of his 
restoration .” (331 U. S. at 60.) 

Yet Edwards and Young are claiming here that their 
seniority must not be disturbed after the year, even though 
adjusted by a valid and binding decision of the System 
Board of Adjustment and even though a non-veteran in 
similar standing would have no comparable statutory rights 
to assert. Appellants are thus requesting the “preferred 
standing” over non-veterans which the Supreme Court has 
expressly forbidden. Obviously appellants are in error upon 
this contention, and Mr. Justice Letts properly found that 
any rights held by appellants under the statutes were “ex¬ 
hausted” after one year. 

In several recent decisions the third Circuit Court of 
Appeals has ruled that veterans’ seniority may be adjusted, 
even within the statutory year, by changes in the collective 
bargaining agreement. Gauweiler v. Elastic Stop Nut Corp., 
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162 F. (2d) 448; Koury v. Elastic Stop Nut Corp., 162 F. 
(2d) 544; Di Maggio v. Elastic Stop Nut Corp., 162 F. (^d) 
546; Payne v. Wright Aeronautical Corp., 162 F. (2d) 5jl9. 
All these cases involve substantially the same factual situa¬ 
tion. The collective bargaining contracts between the em¬ 
ployers and the unions were changed, while the veteran was 
in the military service, so as to give union officers preferred 
seniority in lay-offs. In each case the reemployed veteran 
was laid off or reduced in position within one year of his 
return from military duty while union officers whose seni¬ 
ority was lower in terms of service were retained or given 
higher positions than the veteran. In each instance the 
veteran brought suit to secure his reinstatement. The cohrt 
held in all the cases that the veteran was bound by the 
terms of the contract made between the bargaining agent 
of the employees and the employer, provided the agreement 
was non-discriminatory as to veterans. As the court said 
in the Koury case, supra : 

“Petitioner has no super seniority as a veteran; he 
comes back into the plant subject to the terms of the 
intermediate bargaining agreement under our decision 
in the Gauweiler case.” (162 F. (2d) at 546.) 

I 

In the present case this Court need not go nearly so fajr. 
Following the clear purpose of the statutes relating to 
veterans and following the decisions of the Supreme Coui|t, 
this Court should hold that after three years the seniority 
status of Edwards and Young may he validly adjusted by 
established grievance procedures. This being so, Edwards 
and Young have no possible claim under the veterans’ 
statutes. 

CONCLUSION 

The decision of the District Court is fully substantiated 
by all the facts and all the applicable law. 

The System Board of Adjustment had full jurisdiction 
of the dispute concerning seniority. Its procedure was emi¬ 
nently fair toward both appellants in every respect, and 

i 

i 

i 

j 

i 

i 
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its decision is supported by substantial evidence. Under 
these circumstances the decision of the Board is final and 
binding, upon both appellants and upon Capital Airlines. 

Appellants have no valid claim to any relief under the 
federal statutes relating to the reemployment of veterans. 
The decision below should therefore be af&rmed. 

Respectfully submitted, 

Stockton, Ulmer & Murchison, 
Attorneys for Appellee, 
Capital Airlines, Inc. 

Charles H. Murchison, 

Robert B. Hankins, 
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Uniteb States Court of Appeals! I 

District op Columbia Circuit 


Docket Nos. 9989 and 9990 


Richard I. Edwards and James A. Young, Appellants, 

i 

v. 

Capital Airlines, Inc., and Air Line Pilots Association, 

Appellees. 


APPEAL PROM THE UNITED STATES DISTRICT COURT \FOR 
THE DISTRICT OF COLUMBIA. 


REPLY BRIEF FOR APPELLANTS. 


STATEMENT. 

The brief filed by appellee Capital Airlines makes two 
points: (1) appellants’ rights under the G. I. Bill were 
automatically ‘‘exhausted” one year after their return; 
and (2) appellants’ rights both under the G. I. Bill and 
under the contract were cut off by the award of the Sys¬ 
tem Board of Adjustment. The brief does not mention 
the evidence before the Court below. 1 Capital thui in 
effect concedes appellants’ view of the evidence, and ;this 
Court therefore should direct the entry of a final decree 

* i-— 

1 Capital has never asserted that appellants were in fact discharged biefore 
they entered military service. It has never asserted that they were not entitled, 
as of the day of their return, to the seniority guaranteed returning veterans 
under the G. I. Bill. Its officials made a comprehensive study of appellants’ 
cases at the time of their return and decided that they were entitled to vet¬ 
erans’ seniority (App. 123-124, 129). 
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for appellants if it decides the two points made by Capital 
in appellants ’ favor. 


ABGUMENT. 

L 

Appellants’ Eights Under the G. I. Bill Have Not Been 

Exhausted. 

Capital’s argument on this phase of the case is based 
upon a distortion of the facts. It asserts (p. 21) that ap¬ 
pellants “in fact seek for themselves the ‘superseniority’ 
discredited in” Fishgold v. Sullivan Corp., 328 U. S. 275 
and Trail-mobile v. Whirls, 331 U. S. 40. Again it says (p. 
22): “Appellants are thus requesting the ‘preferred stand¬ 
ing’ over non-veterans which the Supreme Court has ex¬ 
pressly forbidden.” 

In asserting that appellants are seeking superseniority, 
Capital is trying very hard to bring this case within the 
Trailmobile case. For in the Trailmobile case it was held 
that a veteran loses all claim to superseniority a year after 
his return. The difficulty is that appellants are not seek¬ 
ing sz<perseniority. They seek ordinary seniority, the seni¬ 
ority all veterans are entitled to under the Fishgold case— 
the seniority which they would have enjoyed if there had 
been no ■war. They seek the seniority which would now be 
enjoyed by a pilot hired by Capital on precisely the same 
day they were hired but who stayed home instead of go¬ 
ing to war. Appellants do not assert that they have any 
precedence over such a pilot; whatever Capital could do to 
such a pilot, it could do to appellants. The only question 
in this case is whether, upon their return, appellants were 
in fact entitled to parity with such a pilot or whether they 
should have been treated as brand new employees. Capital 
says that one year after appellants’ return this question 
became moot under the Trailmobile case and appellants then 
automatically lost whatever rights they had. Appellants 
say, however, that the Trailmobile case itself is authority 
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for the proposition that a returning veteran does not auto¬ 
matically lose ordinary seniority status at the end of a 
year. In the Trailmobile case the Court said (331 U.! S. 
at 58): i 

j 

“. . . It is clear, of course, that this statutory addition 
to the veteran’s seniority status is not automatically 
deducted from it at the end of his first year of reepi- 
ployment.” 

i 

I . 

The cases from the Third Circuit relied upon by Capi¬ 
tal 1 are in conflict with Aeronautical Lodge v. Campbell, 
169 F. 2d 252 (C. C. A. 9th 1948), in which certiorari has 
been granted by the Supreme Court (No. 333, Oct. Term, 
1948). Moreover, they were all genuine swpcrseniorjty 
cases. The veterans in question returned from the war [to 
find that a new collective bargaining contract had been 
negotiated under which certain union officials were given 
seniority greater than that of ordinary employees. Tpe 
veterans asserted that whatever the precedence union offi¬ 
cials could claim over ordinary non-veteran employees, such 
officials could not have precedence over them. It was held, 
however, that the veterans, not being (or having beep) 
union officials, were in the position of ordinary employees, 
and could not claim precedence over such ordinary employ¬ 
ees. Moreover, the cases do not involve the one-ye'ar pro¬ 
vision of the statute; they arose within the year. 

After appellants’ brief w T as filed, the Circuit Court of 
Appeals for the Sixth Circuit decided the case of Oakley 
v. Louisville <& Nashville R. R. Co. (C. C. H. Labor Lapr 
Reports, par. 64,838). It was there held that the particular 
veteran’s claim to seniority under the G. I. Bill expired at 
the end of a year. The Court treated the veteran’s claim 
as involving swperseniority, a “preferred seniority stancjl- 

_ i 

1 Gauwcilcr v. Elastic Stop Nut Corp., 162 F. 2d 448 (C. C. A. 3d 1947); 
Koury v. Elastic Stop Nut Corp., 162 F. 2d 544 (C. C. A. 3d 1947); DiMaggio 
v. Elastic Stop Nut Corp., 162 F. 2d 546 (C. C. A. 3d 1947); Payne v. Wright 
Aeronautical Corp., 162 F. 2d 549 (C. C. A. 3d 1947). j 


l 
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mg”, and therefore as falling within the Trailmobile case. 
It said: 

“Appellant bases his right to the seniority claimed 
squarely upon the terms of the statute. He was en¬ 
titled to restoration to employment without loss of 
seniority for one year after he was taken back into the 
employ of the company. That period, however, having 
elapsed after his restoration to employment, he was 
not entitled under the provisions of the law, to the 
preferred seniority standing which he claimed.” (Em¬ 
phasis supplied.) 

In the Oakley case, the veteran had been a locomotive 
machinist employed at the Loyall, Ky., yards of the ap¬ 
pellee railroad. While he was at war, the railroad reduced 
its force at Loyall, and transferred many of its machinists 
to Corbin, Ky. The machinists so transferred were given 
seniority at Corbin as of the date of their transfers. Upon 
his return, the veteran was reemployed and transferred to 
Corbin, with seniority as of the date of his transfer. He 
claimed seniority, however, as of July 1, 1945, the date 
on which, he asserted, he would have been transferred had 
he not been in the Army. As appears from the above quo¬ 
tation, the Court treated this as a claim to “preferred 
seniority”, falling within the Trailmobile case. 

The Solicitor General has informed counsel for the ap¬ 
pellants that a petition for certiorari will be filed in the 
Oakley case and in the related case of Haynes v. Southern 
Railway. (See letter from the Solicitor General, printed as 
Appendix A to this brief). 


n. 

The Award of the System Board of Adjustment Has No 
Effect on Appellants’ Bights Under the G. I. Bill. 

A. Mr. Justice Letts did not decide that the award of 
the System Board cut off appellants’ rights under the G. I. 
Bill. Nor did the Board itself purport to pass on any 
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| 

questions arising under the G. I. Bill (appellants’ brief \ pp. 
31-34). Nor does Capital make a direct attack on appel¬ 
lants’ argument that the Board had no such jurisdiction. 
Instead, Capital proceeds obliquely by way of an argument 
that the Board’s finding that appellants were discharged 
is somehow determinative of the question whether appel¬ 
lants “left” Capital within the meaning of section $ of 
the Selective Training and Service Act. 1 It maintains 
that, because the Board found that appellants were dis¬ 
charged, the District Court was bound to find that they 
did not “leave” Capital to enter military service (Capi¬ 
tal’s brief, pp. 18-20). 

It would seem obvious that by “adjusting” appellants’ 
rights and “finding” that they were discharged, the Board 
cannot do indirectly what it had no power to do directly. 
And it is plain from the language and purpose of the stat¬ 
ute, and from the Fishgold case, that the Board had no 
power to “adjust” appellants’ rights as veterans. The 
statute says in so many words that “district courts of the 
United States . . . shall have power” to compel the reem¬ 
ployment of veterans. (Selective Training and Service 
Act, section 8 (e), appendix to appellants’ brief, p. ;ii). 
The Railway Labor Act, under which the Board was con¬ 
stituted, does not confer any such jurisdiction on the 
Board. Congress could not have intended that the jurisdic¬ 
tion of the District Courts should be usurped by tribunals 
made up of union members, for at the end of the war : dll 
unions inevitably would be made up of non-veterans wjith 
an interest in cutting down veterans’ rights. As was held 
in the Fishgold case, which itself involved an award simi¬ 
lar to that of the Board: j 

“. . . no practice of employers or agreements between 
employers and unions can cut down the service Ad¬ 
justment benefits which Congress has secured the Vet¬ 
eran under the Act.” 328 U. S. at 285. 

— 

1 Section 8 provides for the reemployment of any person who “has leftj or 
leaves” his job to enter military service. 


i 

I 
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B. Capital says that the G. I. Bill should not be con¬ 
strued so as to give appellants an immunity, not enjoyed 
by non-veterans, from the 4 ‘adjustment” procedures pro¬ 
vided in a valid collective employment agreement. This 
argument is bound up with Capital’s fallacious notions 
about superseniority {supra, p. 2), and is completely mis¬ 
taken. For appellants do not contend that the G. I. Bill 
deprives the Board of all jurisdiction over veterans. Once 
restored to a position of equality with those who stayed at 
home, veterans, along with non-veterans, are obviously sub¬ 
ject to the jurisdiction of tribunals set up under valid em¬ 
ployment contracts. In a controversy involving appellants’ 
seniority arising after their return and not involving their 
right to reemployment upon return, the Board might very 
well have jurisdiction to make appropriate “adjust¬ 
ments”. 1 

This controversy, however, did not arise after appel¬ 
lants’ return. It arose when they returned, and it involves 
their initial right to reemployment at the end of the war, 
with veterans’ seniority. That is a right created by the 
statute and is enforceable entirely independently of the con¬ 
tract. The Board plainly did not have jurisdiction to “ad¬ 
just” that right. 


in. 

The Award of the System Board Is Invalid for All Purposes. 

Capital has refused to meet most of appellants’ attacks 
on the jurisdiction of the System Board. It relies on gen¬ 
eral statements that the Board was “fair” and that the 
“deficiencies” in its procedure were merely “technical” 
and not “significant”. Without repeating the arguments 
contained in appellants’ main brief (p. 34, et seq .), we wish 
to point out the facts which Capital thinks can be explained 
away by such generalizations. 

1 The case of course would have to be submitted to the Board in conformity 
with the contract and the Railway Labor Act, and could involve no discrimi¬ 
nation against non-union men. (Appellants’ brief, p. 36, ct seq.). 



A. Capital asserts that it makes no difference that ap¬ 
pellants are non-union men. As predicted, 1 it reliesj pri¬ 
marily on Williams v. Atchison, Topeka & Santa Fe j Ry. 
Co., 356 Mo. 967, 204 S. W. 2d 693 (1947), a case in ^hich 
a non-union man voluuiarily submitted his case to a Union 
tribunal. But these appellants never voluntarily sub¬ 
mitted to the jurisdiction of the Board. In fact, they 
fought the Board every inch of the way, and the ques¬ 
tion is whether a non-union man must submit to the juris¬ 
diction of an Adjustment Board he believes to be biased 
and prejudiced against him. 

The Steele- case provides the anwer to that question. 
It points out that Boards composed of company and union 
men are designed to adjust disputes between the company 
and the union, not to adjudicate the right of a matter. jAnd 
it holds that non-union men who are not represented on 
an adjusting body (and are seeking an adjudication and 
not an adjustment) cannot be required to submit their 
rights to adjustment by such a body. Here appeljants 
might have invoked the assistance of the Board as an arbi¬ 
tration tribunal, as was done in the Williams case. But, as 
held in the Steele case, they could not be forced to do so. 
An “adjustment’ 1 of their rights, made without their icon- 
sent, is a nullity. 

B. Capital makes the broad statement that the Board’s 
proceedings were fair and that there were at most “tech¬ 
nical” deficiencies in its procedure. (Brief, p. 12). It ^oes 
not attempt to argue that the procedure actually followed 
was authorized by the contract or the Railway Labor Act. 

As pointed out in appellants’ main brief (p. 36, et seq.), 
the procedure in question was one in which the ALPAi the 
statutory trustee for all pilots, was permitted to take ^ides 
amongst its cestuis and prosecute this case for the befaefit 
of some of its cestuis against appellants, who were also its 
cestuis. It is doubtful, in view of the Steele case, whether 


l Appellants ’ brief, p. 38 f. n. 30. 

- Steele v. Louisville 4r Nashville B. B., 323 U. S. 192. 


I 



8 


such a procedure could have been authorized by the con¬ 
tract consistently with the Railway Labor Act and the 
Fifth Amendment to the Constitution. It therefore was 
certainly more than a “technical deficiency’’ to adopt it 
in this case. 

C. Capital asserts that appellants were present, with 
counsel, at the hearings, and that they therefore necessarily 
had a fair hearing. But the defendants at the Bloody As¬ 
sizes were present at the trials, and some of them undoubt¬ 
edly were represented by counsel. 

Capital completely neglects the following circumstances 
which bear upon the fairness of the hearings and the bias 
of the Board: 

1. Two of the Board members had taken part in the 
prosecution of the case against the appellants in its 
early stages. Having lost below, they should not be 
permitted to retrieve their position by climbing on the 
bench. (Appellants’ brief, pp. 41-42). 1 

2. One of these two prosecutor-judges took on the 
additional job of witness and testified against appel¬ 
lant Young from the bench. (App. 190). 2 

3. A third member of the Board had been closely 
connected with Young’s case in its early stages, and 
plainly prejudged it. (Appellants’ brief, p. 41). 

Important as these circumstances are in showing preju¬ 
dice in fact, they are not so important as the circumstance 
that appellants were forced to submit their rights to “ad¬ 
justment” by a body on which they were not represented 
and which was composed of members of the union which 

1 It is of course unthinkable that counsel in any judicial proceeding could 
win his case by climbing on the bench. Congress eliminated any such possibility 
as early as 1792. Act of May 8, 1792, Chap, xxxvi, section II, 1 Stat. 278; 
Judicial Code, section 20; Title 28 U. S. C. § 24. 

2 It is well established that a judge before whom a case is tried can not 
testify as a witness. Sec c. g., People v. McDermott, 40 N. Y. S. S. 2d 456, 
(S. Ct., 1943). 
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was the real adverse party in the case. Under the $teele 
case, a hearing by such a body is inherently and necessarily 
unfair as a matter of law, and a decision or award made 
after such a hearing is a nullity. 

i 

i 

D. Capital brushes off with a word or two appellants’ 
contention that the Board’s award was not supported by 
substantial evidence. It completely ignores the fact; that 
under the contract and at common law an employee cannot 
be fired unless he is told of it. In re Public Ledger, 63 Fed. 
Supp. 1008, 1015 (E. D. Pa. 1945); appellants’ brief, pp. 
26-27, 48-50. There certainly was no substantial evidence 
before the Board that appellants received written notices— 
or any notices—of discharge. 1 There therefore was no 
substantial evidence to support the Board’s finding] that 
appellants were in fact discharged. 

Actually, as detailed at pp. 47-50 of appellants’ imam 
brief, the evidence before the Board showed conclusively 
—as did the evidence below—that appellants were laiii off 
and were not discharged before they entered military 
service. 


IV. 


Capital Has Distorted the Facts and Misstated the Law. 

A. On page 2 of its brief, Capital has printed the; last 
sentence of the notices of layoff sent appellants by Capital. 
These sentences, taken by themselves, sound like notices 
of discharge. Capital has neglected to print the first part 
of the notices, which show quite clearly that they were 
notices of layoffs because of reductions in force. The com- 

1 Edwards’ immediate superior testified as follows (App. 166): 

Mr. Burke: You wouldn’t want to say yes or no as to whether he was fired 
or not fired, in your opinion? 

Mr. Estes: No, that did not occur to me, whether he was fired or not! fired. 
Therefore I would say he was not fired, in my opinion, at that time. 

* * * 

Mr. Markcl: In any case, you did not tell him he was fired either orally 
or in writing at any time, did you? 

Mr. Estes: No, I did not. 

i 

I 


I 


I 


I 
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plete notices are printed at pages 7 and 9 of appellants’ 
brief. 

B. Again on page 2 of Capital’s brief, it is stated that 
Edwards “wrote a letter to Capital asking why his serv¬ 
ices had been ‘dispensed with’ Actually, Edwards did 
no such thing. The letter in question (App. 118-119) was 
written to Ralph Read, the chairman of the local Capital 
Airlines chapter of ALP A. As detailed in appellants’ 
brief (pp. 49-50), Edwards believed that ALP A had recom¬ 
mended that he be laid off out of order of seniority, and he 
suspected that the reason for this recommendation w r as to 
be found in the anti-Semitism of certain ALP A members 
(App. S0-S4). The letter was a protest against any such 
racial discrimination. 

C. Capital states (p. 2) that appellant Young complained 
in a telegram “against what he considered to be his unfair 
dismissal ”. Actually the telegram complains of a “layoff” 
and does not use the word “dismissal” (App. 128). 

D. As pointed out above (p. 2), Capital says many 
times that appellants are seeking superseniority. Refer¬ 
ence is also made to the “high positions on the seniority 
ladder” supposed to be sought by appellants (p. 20). Ap¬ 
pellants seek no swperseniority and no “high position” on 
the seniority ladder. They seek merely the ordinary sen¬ 
iority guaranteed all veterans at the time of their return 
from war. They seek to be placed in the position they 
would have been in had they stayed at home. 

E. Capital has completely misstated the effect of most 
if not all of the cases it cites. 

We have already referred (supra, p. 6) to the ob¬ 
vious distinction between this case and the decision of 
the Supreme Court of Missouri in the Williams case, on 




I 

I 

I 


11 


which Capital principally relies. The Williams casej was 
one where the non-union employee initiated proceedings 
before the National Railway Adjustment Board. Appel¬ 
lants never submitted to the jurisdiction of the System Ad¬ 
justment Board for any purpose. j 

At page 18 of its brief, Capital takes a quotation oijit of 
context from the opinion in Atlantic Coast Line R. C\o. v. 
Pope, 119 F. 2d 39, 43 (C. C. A. 4th 1941), which seems to 
say that an award of a System Adjustment Board can be 
binding on non-union men. But the only question id the 
Pope case was whether the National Railway Adjustment 
Board or a System Board had jurisdiction of a particular 
dispute. Pope, the employee, had not been a member of the 
union when the controversy arose, but his claim before; the 
National Railway Adjustment Board was filed by the union 
with his consent and on his behalf. The question in this 
case—whether the seniority of a non-union man caii be 
“adjusted” against his will by a System Adjustment 
Board—was in no way involved. 

The cases of Hanks v. Delaware & Hudson Railway 
Corp., 63 Fed. Supp. 161 (N. D. N. Y. 1945), and Berry¬ 
man v. Pullman Co., 48 Fed. Supp. 542 (W. D. Mo. 19£2), 
did not involve controversies between a union and non¬ 
union men. In the Berryman case, the employee was rep¬ 
resented by the union and voluntarily submitted his cl^im 
to the adjustment procedures. In the Hanks case, the em¬ 
ployee was suing on an award of the National Railway 
Adjustment Board and therefore quite naturally did not 
challenge the Board’s jurisdiction. 


CONCLUSION. 


The appellants have not exhausted their rights under 
the G. I. Bill, and the award of the System Board of Ad¬ 
justment is a nullity. The Court should accordingly direct 
the entry of a final decree for the appellants since the un¬ 
contradicted evidence before the Court below shows that 
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appellants were laid off and were not discharged before 
they entered military service. 

Respectfully submitted, 

Howard C. Westwood, 

Edwin McElwain, 

Amy Ruth Mahin, 

Attorneys for the Appellants. 

Covington, Burling, Rublee, 

Acheson & Shoes, 

701 Union Trust Building, 

Washington 5, D. C., 

Of Counsel . 


CERTIFICATE OF SERVICE. 

I hereby certify that I have this day served the foregoing 
Reply Brief for Appellants on counsel for the appellees 
by mailing them copies thereof. 

/s/ Amy Ruth Mahin, 

Amy Ruth Mahin, 

Attorney for the Appellants. 


January^, 1949. 
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OFFICE OF THE SOLICITOR GENERAL 
WASHINGTON, D. C. 

January 13,11949 

151-30-24 

151-30-21 

i 

Edwin McElwain, Esq. ' 

Covington, Burling, Rublee, Acheson & Shorb 
Union Trust Building 
Washington, D. C. 

i 

i 

Dear Mr. McElwain: 

This is to advise you that I have authorized the filing of 
a petition for certiorari in Oakley v. Louisville & Nashville 
R. Co., and Haynes v. Southern Railway, recently decided 
by the Court of Appeals for the Sixth Circuit. 

Sincerely yours, 


/s/ Philip B. Perlman 
Philip B. Perlman, 

Solicitor General . 
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Preliminary Statement 

This brief is filed pursuant to permissive order ot this 
Court dated January 7, 1949, and extension of time sub¬ 
sequently granted. 

As shown by affidavit of counsel supporting the; mo¬ 
tion for leave to file an amicus brief, Edward McCiteadv 
is plaintiff in a suit pending in the District Court for the 
Western District of Michigan, Southern Division, against 
the same airline defendant here involved and in \yhich 
A.L.P.A. seeks to intervene. 1 Legal issues in the Michi¬ 
gan suit, under continuance pending decision here,| are 
identical with those in the causes here consolidated, j The 
facts in the Michigan litigation are as precisely siipilar 

__I- 

^Intervention granted January 14, 1949) • 
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to each of the Edwards and Young cases as are the latter, 
one to the other. McCready was the third and remaining 
pilot sought to be demoted in the various hearings (App. 
135, 141, 142, 145, 147-149). 

We shall here attempt to follow as closely as possible 
the practices and order of appellants’ brief, no copy of 
appellees’ having been secured. References will be made 
to the “6. I. Bill of Rights” or the “Act”, to the April 
22, 1940 agreement as “the contract”, and to ALPA as 
“the union”. 

This brief can add little to the able, complete presenta¬ 
tion of law and fact contained in appellants’ brief. Some 
additional precedents will be cited, but our argument mil 
generally serve only to emphasize and elaborate upon, 
the contentions of appellants. 

Summary of Argument 

I. 

The District Court’s finding that the three pilots “ex¬ 
hausted” their rights, if any, has no bearing upon or 
application to, the facts. No one claims “exhaustion” of 
rights; their existence is denied only. The union sought 
only to force the employer to take back, or retroactively 
void, a status initially granted, alleging mistake of fact. 
No party in interest claims that the present seniority 
status of the three pilots should be altered if they were 
entitled to accrued seniority on dates of re-employment. 
How long those rights should last is a legal issue of no 
consequence whatever in these suits. It follows that 
ivhether or not seniority rights continue after lapse of the 
statutory year need not he here decided, is entirely imma¬ 
terial. 

n. 

The provisions of the G. I. Bill prevail over private 
contracts and practices, and the latter are void if incon¬ 
sistent therewith. Enforcement of G. I. benefits, neces¬ 
sarily requiring determination of facts basic thereto, is 
vested bv Congress exclusively in this Court, and the 
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veterans’ remedial rights to resort to this Court for 

such purpose cannot be taken from them -without i their 
consent. 

HI. | 

The undisputed real evidence shows that appellants 
were laid off, not fired, before entering the armed services. 

I 

ARGUMENT ! 

| 

i- ! 

Termination of Seniority Rights on Lapse of the Statu¬ 
tory Year, or their Continuance, Does Not Affect Appel¬ 
lants’ Rights or These Suits. 

It is submitted that the record in this cause sliowk, be¬ 
yond cavil, that no one asks demotion of appellants on 
any ground other than that they were fired and therefore 
mistakenly reinstated with accrued seniority. If | they 
were laid off, appellants are entitled to the relief pikved. 
If the airline acted rightly in re-employing them with 
accrued seniority, it is of no concern to this Court or the 
parties how long that seniority lasts under the Act. 

Certainly neither the union nor the employer did or 
would claim that appellants should be singled out jfrom 
all veteran pilots and automatically demoted at the end of 
their respective first years of re-employment, if entitled 
to accrued seniority during those years. No one ask^ that 
injustice. That v’ould be the rankest sort of discriihina- 
tion, which neither Court nor most hostile party would 
countenance. Yet that is actually the result if demotion 
is based on alleged lapse or “exhaustion” of seniority 
rights at the end of the statutory year. 

It is submitted that counsel for both the Union and. the 
Company would readily concede that appellants tpday 
should enjoy accrued seniority from original dates of em¬ 
ployment if they were entitled to it on re-employment, re¬ 
gardless of the legal duration of those rights under; the 
Act. Opponent’s claim on this appeal is, or should be, 
solely that the Board has determined, with binding effect. 
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that appellants were not entitled to veteran’s benefits on 
dates of re-employment. Appellants, adversely, assert 
the right to a factual determination by the federal court. 
Whether or not appellants were entitled to accrued senior¬ 
ity depends entirely on whether they were fired or laid off. 
Following determination of this single fact (respectively) 
by the proper tribunal, they automatically are captains 
or first officers today, as the case may be. Nothing in the 
course of appellants’ employment since re-instatement to 
date, including duration of seniority rights under the Act, 
is of any concern in these cases or appeal. 

That suits were started after lapse of a year can have 
no bearing. Appellants could not have been expected to 
commence actions until deprivation of benefits became im¬ 
minent. No statute of limitations is involved. If, ten or 
twenty years from now, an employer should attempt to 
scale down an employee’s retirement pay on the sole 
ground that it had mistakenly given him G. I. seniority 
benefits, can it be doubted that the proper District Court 
would entertain his suit and determine the facts and law 
under the Act? It w’ould be obviously and grossly un¬ 
fair to penalize appellants because the union-company 
machinery worked so slowly — and which appellants had 
no power to expedite. 

Even should our Supreme Court finally rule, in an ap¬ 
propriate case, that a veteran’s seniority rights lapse at 
the end of the prescribed year, our courts may still be ex¬ 
pected to guard a veteran against a belated attempt to 
retroactively void those rights in order that, for that 
reason alone, a current benefit or advantage deriving in 
part therefrom may be adversely affected. The retire¬ 
ment situation, above, is one of many examples. Or an 
employer, after expiration of the year and where length 
of service increases pay in a job of unchanging charac¬ 
ter, skill and responsibility, might attempt to collect back 
the veteran’s increased pay for that year, because mis¬ 
takenly reinstated. Certainly such a veteran would be 
entitled to maintain suit under the Act, and have his day 
in court. 

If the facts and record here showed that the airline 
sought to demote appellants on the simple basis that all 
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rights expire after one year, the issues on this appeal 
would be entirely different, and the District Court’s find¬ 
ing would then be relevant. Fortunately, that is nojt the 
case. 

For the reasons stated, what happens to a veteran’s 
seniority after lapse of a year need not be considered, 
nor need the lapse of a year before suit. We do not be¬ 
lieve that appellants or McCreadv entertain the slightest 
fear that their employer, or even the Union, would or are 
seeking to demote them because any rights they had iwere 
“exhausted” or terminated upon expiration of the Statu¬ 
tory year. The union seeks to compel demotion oiji the 
single bases that these men, allegedly, had no rights to 
accrued seniority on re-employment. These suitsj are 
identical with the common run of those under the Act, ex¬ 
cept for their features of retroactivity and the clai^n of 
prior adjudication by a union-company tribunal. 


A Veteran’s Right to Enforce His G. I. Benefits in the 
Federal District Court Cannot be Taken Away Without 
his Consent, by Union Contract or Otherwise. 

Subdivision (e) of the Act is given at Appendix |ii of 
appellants’ brief. As stressed in that brief, it is obvious 
that Congress intended to guard the veteran against em¬ 
ployer or union determination of rights under the Act. 
The power of enforcement was placed in the federal court 
exclusively. Of course this would be the case in a matter 
so purely federal. If Congress had intended that! any 
other tribunal should have jurisdiction, it would liav *2 ex¬ 
pressly so provided. 

Appellee’s attempt here is to read into the contract and 
pertinent sections of the Railway Labor Act (appellants’ 
brief, Appendix ii to v) the implied power to validly de¬ 
termine, without consent of the affected party, whether an 
employee left a permanent job to enter the armed services, 
did enter, was discharged under required conditions,! and, 
after proper application, was or should not have been 
properly granted the G. I. benefits. It claims concurrent 

i 

i 


i 
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jurisdiction with the District Court under the Act. The 
mere statement of appellees’ position conclusively refutes 
it; it being so flagrantly opposed to the Act and the legis¬ 
lative intent. 

The precedents cited on page 32 (with footnote) of ap¬ 
pellants ’ brief sustain the principle that any union-com¬ 
pany contract or procedure in conflict with the G. I. bill 
is void to such extent. To the precedents referred to 
may be added: Curtis vs. Railroad Perishable Inspection 
Agency (D. C. Mass.) 71 Fed. Supp. 153, where the union 
had called a strike to compel a veteran’s demotion; U. S. 
vs. N. A. Creameries. 70 Fed. Supp. 36 ( D. C. N. D.); 
Thompson et al vs. Spearman et al, 167 Fed. (2d) 626, 
(C. C. A. 8). 

In the territorial case of Parbilla vs. Velarde, 67 Fed. 
Supp. 260, the Court held that the report of a municipal 
authority, determining a veteran’s (policeman) physical 
qualifications for reinstatement, is not binding on the 
Court or veteran. 

To so construe the contract and Railway Labor Act 
causes a direct conflict with that part of the Act giving 
the veteran the unqualified right to be heard in the Dis¬ 
trict Court. The decision of the System Board cannot be 
upheld through any such claim of jurisdiction. 

The only other basis upon which appellees can claim 
prior adjudication of ultimate facts affecting G. I. rights 
is that the decision of the System Board was equivalent 
to an arbitration. 

That arbitration requires express consent of the par¬ 
ties whose rights are affected is a truism. EquallvJ^ues- 
tionable is the principle that evidence of such consent 
should be clear and persuasive. And where, as here, the 
act of consent, in view of the nature and composition of 
the System Board, would have been most unwise and 
might affect valuable, jealously guarded, rights of a class 
favored by special legislation, all doubts should be re¬ 
solved in favor of the veteran who claims to have with¬ 
held such consent. 

It is conceivable that appellants, if the}’ had been so 
requested, might have consented to arbitration by com¬ 
pany officials, the company having already once determined 






that they were eligible for benefits. In fact, there is re¬ 
spectable authority that the Company is estopped to re¬ 
scind such rights once granted. ( Foot vs. TorringtonCo., 
(C. C. A. 7) 170 Fed. (2d) 487, Dec. 27, issue; Niefniec 
vs. Seattle Raineir Baseball Club, 67 Fed. Supp. 705). 
However, no such consent was sought. 

That appellants would or did consent to arbitration by 
the System Board, considering how constituted and staffed 
and the obvious fact that they themselves could never 
have taken an appeal to that Board if needed (App. |164, 
182, 186), is utterly inconceivable. Even assuming, with¬ 
out warrant, consent to company-official findings, would 
any reasonable man acquiesce to settlement of his rights 
by a Board to which he himself would have had no right 
to appeal, especially after a decision ‘ ‘ below ’ ’ in| his 
favor ? 

Appellants’ brief has already pointed out the many in¬ 
stances showing that their “participation” in the Hear¬ 
ings was directly contrary to any implication of consent 
to arbitration. In fact, counsel for appellants was unable 
to ascertain by direct questions whether or not the TJjaion 
considered that the Board decision would be binding on 
appellants (App. 182-185). The Company thought! not 
(App. id). Counsel for the union even suggested that ap¬ 
pellants could enforce their rights after the hearings and 
determinations thereon, as did the Company (App. 161, 
185). The statements of counsel for appellants expressly 
negatived any such consent and reserved all rights uiider 
the Act (App. 163), announcing that the presence of teach 
is “not to be construed as a waiver of any of his rights 
under the Selective Service Training Act # # # , and $hall 
not prejudice those rights in any way whatsoever” (em¬ 
phasis supplied). 

Since the System Board lacked jurisdiction by law re¬ 
gardless of powers claimed through the sources of its 
establishment, since appellants by no stretch of the invagi¬ 
nation submitted their rights to arbitration, and since 
they expressly reserved their G. I. right to a decision by 
the District Court, the District Court erred in declining 
to determine appellants’ status on dates of re-emplovrrfent. 


i 

j 

i 

i 
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m. 

Appellants, Under the Undisputed Evidence, Were Laid 
Off, Not Fired. 

Little can be added to appellants ’ argument in this re¬ 
spect. That employment is a contractual relation is axio¬ 
matic. Even with a subjective intent never to recall, an 
employer can’t “lay off” a man in words or writing, and 
later on claim to have fired him. Nor can anyone else 
successfully get into evidence a state of mind or subjective 
matter contravening a deliberate, calculated, overt act. 
One may not be heard to explain that he meant the con¬ 
trary when he used words of common usage and import, 
at his own or others behalf. All the so-called “evidence” 
here presented to contradict the actual acts of lay-off is 
of a subjective, “after-the-fact” nature. To give it cre¬ 
dence would contravene the basic rules of evidence, tend to 
upset ordinary* contractual certainties, and invite endless 
litigation. 

In the Tennessee District Court case of Morgan vs. Wine- 
land Co., 66 Fed. Supp. 439, the employer contended that 
its records showed that the veteran had held only a tem¬ 
porary position. The court ruled: 

“* * * the plaintiff was not advised as to this res¬ 
ervation or private arrangement made by the defend¬ 
ant. He was employed as a regular employee in the 
permanent shop and was not told anything to the 
contrary. Neither the original contract nor a change 
thereof can he effected unilaterally ,, (italics sup¬ 
plied). 

The efforts to show discharges in the instant cases 
through the improper evidence and so-called “inferences” 
relied upon by the Board brings them close to that type of 
case in which the employer seeks to present after-discov¬ 
ered faults of the employee as reasons why he should have 
been and was in effect fired instead of quitting to enter 
service. An illustration is Anderson vs. Schomveiler (D. 
C. Idaho) 63 Fed. Supp. 802. The Court: 
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“(1) It seems clear, under the statute, that if 
a man held a position under his entry into the ser¬ 
vice, without objection on the part of his employer, 
and that he was, at the time, qualified for the position, 
an employer should not be permitted to raise any 
question of qualification on his return from the ser¬ 
vice where the employer had the opportunity to keep 
himself advised of the manner in which the employee 
was performing his duties. To lay down any other 
rule would necessitate endless litigation on the part 
of servicemen and servicewomen to re-enter the posi¬ 
tions they held prior to their induction . * * * 

* • * 

i 

“(5) When a man or woman returned from the 
service is denied re-employment, the testimony in sup¬ 
port of the refusal to so re-employ must be clear ,! un¬ 
equivocal and convincing before the Court would be 
justified in holding that the service man or wopaan 
should be denied such re-employment, particularly 
where an attempt is made to set aside a solemn pijom- 
ise emanating from the Government of the United 
States. In this class of cases the presumptions | are 
that the service man or woman is entitled to be rein¬ 
stated” (italics supplied). 

! 

Subsequent attempts to void veterans’ rights once rec¬ 
ognized must be few and far between. It seems strange, 
therefore, that anyone should be reluctant to permit a 
federal court to judicially determine the facts and rights 
in such a case. 

CONCLUSION 

These causes are simple cases under the Act, in prin¬ 
ciple identical with typical cases despite their novel, re¬ 
troactive nature. The veterans’ unqualified rights to trial 
here cannot be taken from them without their consents. 
Consents were expressly withheld. All the evidence is 
before this Court. The competent evidence establishes 
clearly that appellants were laid off,*^aetermines the £ole 
issue through which all rights vest. Further expense to 

i 

: 
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appellants, and to McCready through this precedent, should 
be unnecessary. A final decree should be directed for ap¬ 
pellants. 
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